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PBEFACE. 


In  these  e««y8  „o  attempt  is  made  to  «peak  authorita- 

Uvely  on  the  interpretation  of  The  DevoMion  o^sZt 

4ct-th«t  u.  to  «v.  in  the  absence  of  decision,  upon  the 

Zyi^ZTr"  "  '''  •''^""^  «'  adxninistraZ.1 

difficulty     Such  eases  a,  have  been  reported  shew  the 

great  and  many  difficulties  encounteredT  an  attempt  to 

•lucdate   Its  obscure   provisions.      Instead   of   a  7mp^ 

nactment  vesting  the  land  in  the  personal  represenZ^ 

•nd  leaving  the  administration  and  distribution  to  w2' 

o^rhrT"  "'  '""•  •"'^  *»""  '"-•^-^  «>«  -1«  o'  land. 

powe™ofe,ecuLri^;a:^.^:t:™rr^^^^^ 

ir^irr'^rr' ""'  '•'"^^^^-^  -^  eonditiontt^ 

r  Ac?r.i  ^''"'^-  '"'^^'  "»»  "  "cognized  in 
the  Act  Itself.    For  amongst  somewhat  halting  section. 

Edt  wt'°  r:^  ^"  ^^-*^^°-  •"««*«  (s^ntd" 

to  H  I  "•  "'  '•  "^  "•*  ^™^*«"'"'  '««^«  't  to  the  courts 
to«ijudicate  upon  certain  sales  "according  to  equitT^ 
good  conscience"  (s.  17.  .-s.  3  and  2  Edw.  VlT.  6^ 
not  a  very  good  recommendation  of  the  legislation,  nor  a 
very  safe  guarantee  of  title. 

mpn?'!I  *"  ""°^  inconsistencies,  chiefly  in  the  amend- 

thrdrlft"'  '""^'''  °'  ""^^  ''  *''*'  ^*^"°«  "  'l^te  obscure ; 
the  drafting  ,s  not  to  be  commended,  and  it  frequently  dis- 

3d  h     ,,T     '^*^°°-    ^°'*^'"  *^^  ""-mstances,  one 
omJd  h  rdly  hope  to  make  out  of  the  subject  one  ^metri- 

eal  whole.    The  aim  of  the  writer  has  been  to  first  ka^ertain 


iv 
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wlut  ii.tere.tM  are  within  the  Act,  and  then  to  follow  the 
■nd.  no  to  .peak,  from  the  death  of  the  owner,  through 
the  execntor  or  adminirtrator,  in  eonnw  of  admin irt ration, 
down  to  dirtribution:  and  to  expo«e.  diHcu*,.  and.  a.  far 
M  po«ible,  elucidate  by  author^tie..  the  various  poinu 
•ruing.  If  all  the  view,  taken  are  not  accepted,  it  i. 
hoped  that  some  good  purpwie  will  have  been  nerved  if 
their  di«.uMion  leads  to  a  .ettlement  by  judicial  pro- 
nonnoement  upon  them. 

Chppter.  on  the  Power,  of  Executor,  and  Adminirti-a- 
ton  under  The  Trustee  Act,  and  re.pecting  di.tre«  for  rent, 
have  been  added  to  thow  upon  The  Devolution  of  Estates 
Act.  But,  the  writer  having  already  dealt  with  the  power, 
of  personal  representative,  respecting  diiKsharge.  and 
SMignment.  of  mortgage.,  and  with  the  subject  of  Bare 
Trurtee.,  in  hi.  work  on  Titles,  these  subjects  although 
germane  to  thew  essay,  are  not  included. 

My  thank,  are  due  to  Eric  N.  Armour,  Esq.,  Barrister- 
at-law.  for  compiling  the  index.  e.  d  ^ 

Toronto,  January.  1903. 
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ADDENDA  ET  CORRIGENDA. 


P.  22,  note  (k).    For  "Swanston"  read  "Swansea." 
P.  24.  note  (<)      For  "s.  2"  read  "a.  22." 


120,    8th    line    from    bottom, 
"knows." 


For    "shows"    read 


P.   128.   notes    («)    and    («).     To   Fairfield  v.   Ross    22 
Occ.  N..  add  4  O.L.R.  534.  ' 

P.  177.    Add  to  note  (m)  "also  p.  799." 

P.  216.  To  note  (A)  add,  In  Be  Pettit,  4  O.LR  506 
a  widow  entitled  to  dower  in  land  sold  in  administra 
tion  proceedings  died  before  distribution.  Her  ad 
mimstrator  held  entitled  to  payment  of  a  gross  sSn," 
n  lieu  of  dower,  calculated  on  her  expeclSn^ 
hfe  according  to  tables,  without  regard  to  the  date  of 


DEVOLUTION  OF  LAND  UPON  THE 
PERSONAL  REPBESENTATIVE. 


CHAPTER  I. 

iNTBODUCnON. 

Enumeration  of  Statutory  Powen. 

«r-.'7*'*  '"""  **'  "*'  property  in  this  country."  «aid  Sir 
W.U.am  Bl.etotone(a).  ''wherever  it.  materiSwe"  «at 
e^«  now  formed  into  .  fine  artificial  ^tem,  f^of 
unne^n  connexion,  and  nice  dependencies;  «.d  he  who 

change  m  the  succes^on  of  l«.d  from  the  heir  to  the  pe.^ 
^nal  «presentat.ve.  and.  although  it  i.  not  likely  or  liSle 

unexpected  changes  are  very  numerous. 

Thp  succession  of  the  personal  representative  to  real 
estate  «  not  altogether  a  novelty,  however.      EsLt^  Tur 

u    „?        **°"'*  ^"^8  *^«  ^i^e  o'  cestui  que  vie 
were,  by  29  Car.  11.  c.  3.  and  14  Geo.  II.  c.  10.  r^nde^' 

tors  and  made  distributable  amongst  the  next  of  kin 

In  later  days  the  estate  of  a  bare  trustee  was  made  to 

tiv«i(6) ;  and  special  powers  were  given  to  personal  renre 
arrears  of  rent(c),  power  to  raise  money  to  satisfy  charge 
(0)  Ibid.  t.  13. 


*  INTROOircnoN. 

(d),  power  to  execute  conveyance,  in  punuance  of  written 
contract!  to  aell  made  by  the  tertator  or  intertate(«),  and 
power  to  a«ign,  release  and  diKharge  mortg8ge»(/).  And 
by  The  Married  Women;  Property  Act  (g),  the  logal  per- 
«onaI  representative  of  a  married  woman  is  declared  to  have, 
in  respect  of  her  separate  estate,  the  same  rights  and  lia- 
bihties,  and  to  be  subject  to  the  same  jurisdiction,  as  the 
married  woman  would  be  if  she  were  living. 

The  Devolution  of  Estates  Act,  however,  by  casting  the 
realty  of  the  deceased  upon  his  personal  representative, 
superseded  for  the  time  being,  though  it  did  not  repeal,  all 
these  enactmente.  And,  if  it  had  remained  in  its  original 
form,  they  would  have  been  found  unnecessary.  But  that 
-Act,  having  been  amended  so  as  to  shift  the  land,  without 
conveyance,  into  the  beneficiaries,  they  again  become  of 
importance,  and  deserve,  and  will  receive,  separate  consid- 
eration. 

With  the  exception  of  the  estate  of  a  bare  trustee,  and, 
perhaps  also,  the  separate  estate  of  a  married  woman,  there 
was  110  vesting  of  property  in  the  personal  representative 
under  these  eariier  enactments.     The  powers  given  them 
were  purely  artificial.    Thus,  the  power  to  distrain  while 
the  reversion  was  in  a  devisee  or  heir,  the  power  to  convey 
in  pursuance  of  a  contract,  where  the  land  descended  to  the 
heir  or  passed  by  devise  to  a  devisee,  were  purely  artificial, 
and  not  dependent  upon  the  right  of  property.    These  arti- 
ficial powers  remained  even  after  the  passing  of  The  Devo- 
lution of  Estates  Act,  but  conjoined  with  the  right  of  pro- 
perty given  by  that  Act;  and  when  the  property  shifts  into 
the  beneficiaries  under  that  Act,  they  no  doubt  survive  in 
the  personal  representatives. 

Id)  Ibid.  M.  18  et  »eq. 
(e)  Ibid.  ■.  24. 
(/)  R.S.O.  0.  121,  sa.  11,  14. 
(jr)  R.S.O.  c.  163,  s.  23. 
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nnZM!''"!'  *''"■  •""'  '"  ^-'  *'»^  »»»•  '^^tin*  of  property 
under  the  larger  enactment,  and  with  the  «rtifl„!.i         ^ 

l»bil,,,  „„,  dependtnt  uih,ii  ri,ht  of  pn,p,H,(»).  .„j 

^.» « .pi..  „, .  .i„,  i.  i.  .,„,  ^7f  :t^J^,';;tj;; 

irrrp='^r---'--at;:;: 

TAe  Z>eto/«h<m  0/  Estates  Act,  however  do«  ««♦  «« 
port  to  cover  all  speciea   of   ^^    ""^ever,  does  not  pur- 
efitatP.  in  f  ,  P«>Perty.     It  jg  confined  to 

estates  in  fee  simple,  and  estates  pur  auter  vie     iTwin  k! 
necessary,  therefore,  at  the  outset  to  m-J  ^ 

the  statutes  respectiLg  sucIeL"^'  '  "  ""^*^°  **' 

(»)  R.S.O.  c.  77,  a.  30 
(0  R.S.O.  c.  131. 
(/)  R.8.0.  c.  127,  ».  8. 


CHAPTER  II. 
Inbebitaiiuc  and  DxviiAaut  Intbuiti:  a  Compamion  or 

THK  StATUTM. 

1.  Tht  Compotiiion  of  tk«  Dtvotuiion  0/  E$tatt$  Act 

2.  Tkt  Statute  of  WiUiam  IV. 
8.  Th$  wait  Act,  187S. 

4.  The  Inheritanet  Act. 

6.  The  D€v<Uution  of  E$tate$  Act. 


i  ii-i 


1.  The  CompotitioH  of  the  DevolMtion  of  Eitatts  Act. 

Before  entering  upon  an  examination  of  the  enactment 
by  which  the  penonal  reprewntative  raoceeds  to  realty,  it 
will  be  necesMiy  to  enquire  what  intereirta  in  land  are  inher- 
itable  and  deviiable,  and  how  far  they  have  been  affected 
by  previous  legidation. 

The  preeent  enactment,  now  called  The  Devolution  of 
Ettatee  Act{k),  u  composed  of  three  separate  enactments 
Sections  22  to  36,  inclusive,  are  the  statute  formerly  known 
OS  the  Statute  of  William  IV.,  relating  to  descent,  and  wUl 
hereafter  be  spoken  of,  for  the  sake  of  brevity,  as  the  Stat- 
ute  of  William  IV.  Sections  37  to  67  constitute  what  was 
formerly  known  as  the  Statute  of  Victoria,  relating  to  inher- 
itance,  and  will  be  hereafter  spoken  of  as  the  Inheritance 
Act.  Sections  3  to  21  cuustitute  The  Devolution  of  E»*atei 
Act  as  originally  passed  end  amended,  and  will  be  here- 
after ppoken  of  by  that  name. 

The  consolidation  of  these  three  enactments  indicates 
that  they  are  all  in  force,  as,  indeed,  was  apparent  before; 

(*)  R.8.0.  c.  127. 
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that  they  in  to  be  eonatrned  u  m  pari  materia;  ud  tlut 

the  vanoiM  irroupi  or  lectioiu  of  th«  connolldttwl  Act  apply 

onb'  to  the  intcre«u  nxwidJy  mentioned  therein.    It  eoald 

b-rdly  have  e^aped  the  attention  of  the  Legiriature  that 

they  were  cntinuing  the  older  enactment*  a.  to  intereat. 

not  included  in  the  later  one,.    And  it  cannot  be  .uppoaed 

that  either  of  the  two  later  enactmenU  .uperaeded  thoae 

hat  went  before.    The  contrart  between  the  variou.  aee- 

tioimof  the  ume  Act  bring,  very  clearly  into  a  circum- 

jcnbed  v,ew  the  different  di.po«tiona  made  of  tho  varioua 

interesta  affected. 

2.  The  Statute  of  William  IV 


•land"  extenda  to 


By  the  Statute  of  William  IV.(I), 
the  following  interest* : 

Me«.uage8.  and  all  other  hereditament.,  whether  cor- 
poreal  or  incorporeal; 

Money  to  be  laid  out  in  the  purchaae  of  land; 
^^_  Chattel,  and  other  perwnal  property  tran«ni«ible  to 

t^y^o/t^m!  "  ""  ""'  hereditament,  and  propertie.,  or 
Any  estate  of  inheritance; 

to  ]!^l!^''  '"'  ^''"  "'  "^*"'  "^  "*''"  "^"'^  *™n-»i«ible 
Any  poasibility; 

Any  right  or  tiUe  of  entiy  or  action  • 
Any  other  interest  capable  of  being  inherited; 

inte^  "  **"  "rr*"'""'  P°«'^»'"ities,  rights,  titles  and 
interests,  or  any  of  them,  are  in  possession,  reversion  re- 
mainder or  contingency.  "rewn,  re 

descent  of  the  common  law;  and,  accordingly,  at  the  date  of 
(I)  R.S.O.  c.  127.  1.  22,  ..-•.  1. 
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heir  aT  f       ^^  "*''^'*'  ""  "^  ™«"«''°«'*  P'^^  to  the 
heir  at  law  subject  to  the  provisions  of  this  statute.    And 

^f  we  find  that  succeeding  legislation  has  not  included  alt 

01  such  interests,  such  as  are  not  included  will  still  pass  by 

descent  as  provided  by  that  enactment.  ^ 

3.  The  Wills  Act,  1873. 

The  Wills  Act,  in  operation  before  1874,  contained  an 

enumerat  on  of  interests  maHB  a^  ,■    ui     ..      .  °^"'°*^*'  "" 

Statute  of  Willirm  IV.  "  '^'°*'"'''  "^^'^  *^^ 

IJie  Wills  Act  of  1873,  which  came  into  operation  on 

devisalleT'  '''''  "^'^  ^^'^  ^""«^^°^  ^^^^  ^^ ""d 

All  real  estate  which,  if  not  devised,  would  devolve  noon 

the^heir  at  law,  whether  corporeal  or  incorporealllrdr 

Estates  pur  auter  vie,  whether  limited  to  the  heir  as 

rirr '' ""'  ^''''-  ^— ^  -  ^— -> 

All  contingent,  executorjr  and  future  intereste,  whether 
he  testator  is  or  is  not  ascertained  as  the  person,  or  one  o 
the  persons,  m  whom   the   same  may  become  vested   and 
Zh^h  tL      '^  ^°""^'    *'^^^*"    ""'^^  '"^^  instrument    y 

All  rights  of  entry  for  conditions  broken- 
All  other  rights  of  entry ;  ' 

10  at  the  time  of  his  death,  notwithstanding  that  he  mav 
become  entitled  to  them  subsequently  to  th!  eJcutLn  of 

4.  The  Inheritance  Act. 
The   Inheritance   Act    includes   within    its   provisions 
every  estate,  interest  and  right,  legal  and  equitable.  Z 


THE  DEVOLUTION  OF  ESTATES  ACT,  7 

in  fee  simple,  or  for  the  life  of  another  in  lands,  tenements 
and  hereditaments";  except  as  in  section  59  is  excepted 
VIZ.,  estates  in  fee  simple  or  for  the  life  of  another  held  in' 
trust  for  any  other  person,  vhich  descend  as  if  the  Act  had 
not  been  passed. 

5.  The  Devolution  of  Estates  Act. 

The  Devolution  of  Estates  Act  is  even  more  restricted  in 
us  scope.    It  applies  to  the  following  interests  in  land  :— 

All  estates  of  inheritance  in  fee  simple ; 

All  estates  limited  to  the  heir  as  special  occupant,  from 
1st  July,  1886,  to  12th  March,  1902; 

All  estates  held  for  the  life  of  another,  from  13th  March 
1902,  thenceforth; 

In  any  tenements  or  hereditaments,  whether  corporeal 
or  incorporeal ; 

All  real  property  comprised  in  any  disposition  made 
by  will  in  exercise  of  a  general  tes.Hmentary  power  of 
appointment  shall  be  deemed  to  be  within  the  provisions 
ot  this  section,  if  otherwise  applicable. 

From  the  bare  enumeration  of  the  different  interests 
affected  by  the  different  enactments,  it  is  abundantly  clear 
that  the  Statute  of  William  IV.  and  the  Wills  Act  are  of 
much  wider  range  than  the  two  following  enactments;  that 
the  Inheritance  Act  is  wider  in  range  than  the  Devolution 
oi  Estates  Act;  and,  consequently,    that    tnerc  are  many 
interests  and  rights  which  descend  as  at  common  law,  or 
under  the  Inheritance  Act;  and  many  interests  and  rights 
v.h.ch  are  devisable,  but  which  did  not  descend  under  the 
Inheritance  Act,  and  do  not  now  pass  under  the  Devolution 
ol  Estates  Act. 

A\'e  shall  consider  these  interests  severally  in  a  succeed- 
ing chapter,  in  examining  what  interests  are,  and  what  are 
not,  within  The  Devolution  of  Estates  Act 


CHAPTEBIII. 

Estates  Pub  Auteb  Vie, 

1.  Introductory  Remarks. 

2.  Title  by  Occupancy. 

3.  Special  Occupant. 

4.  Nature  of  an  Estate  Pur  Auter  \i, 

5.  The  Statute  of  Frauds:  Assets. 

6.  Distribution  of  such  Estates. 

7.  The  Statute  of  William  IV. 

8.  The  Inheritance  Act. 

9.  The  Devolution  of  Estates  Act. 

10.  Title  by  Occupancy,  notwithstanding  the  Statute. 


!  'i; 
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1.  Introductory  Remarks. 

Estates  pur  auter  vie  have  a  history  of  their  own,  and 
will  therefore  be  considered  separately.  The  earliest 
instance  of  personal  succession  to  land  is  that  furnished  by 
the  statute  respecting  succession  to  estates  pur  auter  vie 
which,  m  certain  cases,  were  cast  upon  the  personal  repre- 
sentatives by  the  Statute  of  Frauds.  We  shall  follow  these 
estates  through  the  various  Acts  affecting  them,  and  may 
also  deduce  from  them  and  the  cases  thereon  some  theories 
wluch  may  be  of  use  in  dealing  with  the  modem  legisla- 

2.  Title  by  Occupancy. 

At  common  law,  when  an  estate  was  granted  to  a  man 
for  the  life  of  another,  and  the  grantee  died  during  the  life- 
tune  of  cestui  que  vie,  then,  anyone  who  first  entered  upon 
the  land  might  lawfully  retain  the  possession  as  long  as 
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ceitui  que  vie  lived,  by  right  of  occupancy.  The  land  did 
not  revert  to  the  grantor,  for  he  had  parted  with  all  his 
interest  as  long  as  cestui  que  vie  lived;  it  did  not  escheat 
to  the  lord  of  the  fee,  for  all  escheats  must  be  of  the  entire 
fee  and  not  of  any  particular  estate  carved  out  of  it ;  it  did 
not  belong  to  the  grantee,  for  he  was  dead;  it  did  not 
descend  to  his  heirs,  for  there  were  no  words  of  inherit- 
ance in  th  ,'rant(m) ;  nor  could  it  vest  in  his  executors  for 
executors  could  not  succeed  to  a  freehold  estate,  and,  there- 
fore, he  who  first  took  it  could  hold  it  by  mere  right  of  occu- 
pancy during  the  life  of  cestui  que  vie. 

3.  Special  Occupant. 
But  if  the  land  were  limited  to  a  man  and  his  heirs,  dur- 
ing the  life  of  another,  there  the  heir  might  enter  and  hold 
possession,  not  because  he  inherited  as  heir  at  law  but 
because  he  was  specially  named  in  the  grant  to  occupy  the 
land  on  the  death  of  the  grantee;  and  he  was  called  a  spe- 
cial occupant  (n). 

4.  Nature  of  an  Estate  Pur  Auter  Vie. 
In  Doe  dem.  Blake  v.  Luxtonio),  Lord  Kenyon,  C.J., 
said:  "These  questions  on  estates  pur  auter  vie  do  not  fre' 
quently  arise.  Such  estates  certainly  are  not  estates  of 
inheritance ;  they  have  been  sometimes  called,  though  impro- 
perly, descendible  freeholds;  strictly  speaking,  they  are  not 
descendible  freeholds,  because  the  heir  at  law  does  not  take 
by  descent.  If  an  action  at  common  law  had  been  brought 
against  the  heir  on  the  bond  of  his  ancestor,  he  might  have 
pleaded  n,ns  per  descent,  for  these  estates  were  not  liable 
to  the  debts  of  the  ancestor  before  the  Statute  of  Frauds." 

(n)  2  Bl.  Coram.  259. 
(0)   6  T.R.  at  p.  291. 
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ESTATES  PUK  AUTEB  VIE. 

5.  The  Statute  of  Frauds:  Assets. 


To  remedy  the  inconvenience  of  having  the  land  thrown 
open  to  general  occupancy  in  the  one  case,  and  to  renderl^ 

01  i^rauds(p)      that  estates  pur  auter  vie  shall  be  devisable 
by  will  ,n  writing,  signed  by  the  devisor,  or  by  his  a~nt 
m  presence  of  three  witnesses,   and   if  ^o  such  devSb^ 
made,  the  same  shall  be  chargeable  in  the  hands  of  th7hei> 
f  '\  t    /""'  ''  ^^"  '^  '^''^«°  «*  ^P-'^^'  occupancy  ^ 

rll  '  tl'  ""'  '"^  "'^^  ^^-  '^  -  ^P-ial  occup'inT 
It  shall  go  to  the  executor  or  administrator  of  the  party 
who  had  the  estate  thereof  by  virtue  of  the  grant  and  sha  J 
be  assets  in  his  hand«  "    tv.„o 

mJch*  1  "i  ^''*°''^-  Thus,  every  estate  pur  auter  vie 
might  be  devised.  If  not  devised,  and  there  were  a  special 
occupant,  it  passed  to  him  as  assets;  if  there  were  no  pS 

executor  or  to  the  administrator,  as  assets  for  payment  of 

Thus,  "if  an  estate  pur  auter  vie  be  limited  to  a  man 
Ins  heirs  and  assigns,  and  if  it  be  not  devised,  it  goes  to  the 

debts  as  a  fee  simple  is.  Where  it  is  granted  to  a  person 
h^s  executor.,  administrator  and  assigns  the  TxecmoS 
take  It,  subject  to  the  same  debts  as  pe  Jnal ty  of  any  otl" 
description,  etc. "(g),  ^  ""y  oiner 

6.  Distribution  of  such  Estates. 

tion^S^'  "77''"'°"  ''^'  ™«de  for  the  ultimate  distribu- 
tion of  such  estates  after  satisfaction  of  debts,  and  conse- 
quent y  another  statute  waspassed(r),  which  made  thrsu" 
plus  distributable  like  a  chattel  interest. 

(P)  29  Car.  II.  c.  3,  a.  12. 

(9)  Atkinson  v.  Baker,  4  T.R.  at  p  230 

(»•)    U  Geo.  II.  c.  20.  '        ■ 


THE  STATL'TE  OF  WILLIAM  IV. 

7.  The  Statute  of  William  IV. 
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The  law  so  remained  in  Ontario  until  the  Statute  of  Wil- 
ham  IV.,  respecting  descent,  was  passed(«),  which  modi- 
fled  the  common  law  rules  of  descent,  and  which,  by  includ- 
ing them  within  its  provisions,  seemed  to  assume  that 
estates  pur  auter  vie  were  descendible,  and  did  not  pass  to 
he  personal  n ,  resentative,  although,  as  a  matter  of  fact 
the  statutes  which  cast  such  estates  upon  the  executor  or 
aumimstrator,  were  in  force  here  at  the  time.    The  effect  of 
*,  /I"'";™  *°  '•^P^*'   the   Statute  of  Frauds  and  the 
Statute  14  Geo.  II.  c.  20,  and  to  make  such  estates  pass  to 
the  heir  according  to  the  rules  of  the  common  law,  as  modi- 
fied by  that  statute,  instead  of  to  the  executors  or  admin- 
istrators. 

8.  The  Inheritance  Act. 

When  the  Inheritance  Act  was  passed,  it  enacted  that 
estates  m  fee  simple  or  for  the  life  of  another,  should 
descend  to  the  heirs  at  law  as  in  that  Act  set  out(0,  and  by 
these  two  enactments  all  such  estates,  which  had  previously 
been  treated  as  nearly  as  possible  as  if  they  were  estates  in 
Ice  simple  ( «) ,  became  in  fact  estates  of  inheritance. 

9.  Devolution  of  Estates  Act. 

„i,  ^!  f  ^f;^^'«'«'''>»  of^^tates  Act,  as  originally  enacted, 
a  1  estaes  ''limited  to  the  heir  as  special  occupant (.),'' 
passed  to  the  personal  representative.  It  will  be  observ  d 
that  only  that  particular  class  of  estates  pur  auter  vie  was 
mentioned  by  the  enactment.  Estates  pur  auter  vie  not  lim- 
ited  to  the  heir  were  unaffected  by  it,  and  deseended  to  the 
heirs  at  law  under  the  Inheritance  Act  as  before. 

(»)  Now  R.S.O.  c.  127.  s.  22,  s.-s   1 

(*)  R..S.O.  e.  127,  8.  31,  8.-8.  1. 

Ill  il  c"  "T.:'^'  '"*"'"  '^*'"'^«'  1»  Ch.  D.  624. 
(»)  R.S.C.  c.  127,  8.  3   (a). 
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There  was  a  reason,  though  not  a  sound  one,  for  this. 
It  is  to  be  accounted  for  in  this  way.    The  Devolution  of 
Estates  Act,  as  originally  enacted,  was  a  copy  of  a  bUl  intro- 
duced  into  the  Imperial   House   of  Commons,  but  never 
passed(u;).    In  England,  estates  for  the  life  cf  another,  not 
limited  to  the  heir  as  special  occupant,  were  already,  by  the 
Statute  of  Frauds,  made  to  devolve  upon  the  executors  or 
administrators  for  payment  of  debts  and  distribution;  and, 
consequently,  it  was  not  necessary  to  include  them  in  the 
proposed  new  enactment,  which,  therefore,  was  drawn  to 
include  only  estates  limited  to  the  heir  as  special  occu- 
pant.    When  the  measure  was  introduced  in  this  Province, 
it  was  evidently  overiooked  that,  by  Provincial  legislation' 
a'l  estates  pur  auter  vie  passed  to  the  heirs  at  law,  and  that 
the  English  bill  was  not  suited  to  our  circumstances.    And, 
as  the  Act  passed  in  the  form  in  which  it  was  introduced,' 
there  followed  the  peculiar  result  that  estates  pur  outer  vie, 
where  there  was  no  special  occupant,  descended  to  the  heirs 
at  law  under  the  Inheritance  Act,  while  estates  limited  to 
the  heir  as  special  occupant  devolved  upon  the  executor  or 
administrator  under  The  Devolution  of  Estates  Act(x).    In 
other  words,  where  the  estate  pur  auter  vie  was  not  limited 
to  the  heir,  it  descended  to  the  heir;  where  it  was  limited 
t..  the  heir,  it  did  not  descend  to  him,  but  devolved  upon  the 
personal  representative. 

In  1902  an  amendment  was  made  whereby  all  estates  for 
the  life  of  another  pass  to  the  personal  representative  (j/). 

♦h.f  ^1^  ^°  "■''^*"  ''•  ^"3^^'  '8  App.  R.  at  p.  388,  Osier  J  A  mt. 
that  the  provisions  are  apparently  Taken  from  a  New  South  WalS 
A^t  but  a  comparison  will  show  that  they  are  not  identi«il  in  words 
f?om^;i^'h  r  11^^.-^  ^'  ^•"^  ^»«"«'>  •>"•  -f  ^e-arTaS; 

^oM  "  3??Vi!^  - -^-^^"^i^- ^^  "^ 

tion  of  the  court  in  Wilson  v  Butler  2  n  i  w  rtp  ™u  .."'""  ?■  . , 
that  land  limited  to. one  forVe"K  ^X^L^y^asled" '^^'^ 
personal  representatives  of  the  tenant  pur  auter  ^e  "" 

(y)  2  Edw.  VII.  c.  1,  s.  3. 


TITLE  By  OCCUPANCY. 


1» 


10.  Title  by  Occupancy  notwithstanding  the  Statute. 

It  wa»  said  by  Black8tone(2)    that  by  the  Statute  of 
Prauda  and  that  of  Geo.  II.  the  title  of  common  occupancy 
became  utterly  extinct  and  abolished,  though  the  tiUe  by 
special   occupancy   ctuitinued.    But   this   is  not   certain 
A\Tiere  the  tenant  pur  outer  vie  of  land  not  limited  to  the 
heir  as  special  occupant,  died  intestate,  a  period  necessarily 
elapsed  between  his  death  and  the  grant  of  letters  of  admin- 
istration, during  which  there  was  no  owner  of  the  land 
The  Statute  of  Frauds  made  it  assets  in  the  hands  of  the 
administrator,  but  did  not  provide  for  its  occupancy  before 
letters  were  granted.     The  common  law  was  not  changed 
t(.  any  greater  extent  than  the  Statute  of  Frauds  demanded 
The  heir  could  not  succeed.    There  was  no  owner  assigned 
there  was  no  provision  for  distribution  of  the  surplus  after 
payment  of  debts;  so  that  the  next  of  kin  could  not  even 
claim  a  potential  interest.      The    inexorable    feudal  rule 
remamed  in  full  force  that  the  freehold  must  not  be  in 
abeyance.    The  land  still  remained  open  to  be  seized  upon 
and  appropriated  by  the  first  person  who  should  enter     It 
was  Idle  to  argue  that  the  title  of  the  administrator  who 
might  afterwards  be  appointed  would  accrue  by  relation 
from  the  death  of  the  intestate;  for  the  feudal  law  knew 
nothing  of  such  relation  back,  but  demanded  an  immediate 
and  present  tenant,  ready  at  all  times  to  perform  the  feudal 
duties;  and  there  is  no  case  known  whereby  the  maxim  that 
the  freehold  must  not  be  in  abeyance  is  displaced  by  the 
argument  that  the  title  of  a  future  owner,  when  it  accrues 
will  serve  to  excuse  the  vacancy  before  the  accrual  of  his 
title.    It  was,  therefore,  Preston's  opinion  that  the  title  by 
occupancy  was  not  destroyed   by   the  Statute  of  Frauds 
and  that  of  Geo.  Il.(a).    It  was  argued  that  the  ^eZ^i 

(«)  2  Comm.  260. 
(o)  1  Conv.  44. 
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representative  might  in  such  caaes  take  aN  a  special  occu- 
pant.  But  that  does  not  get  rid  of  the  difficulty  cauaed  by 
the  vacancy  before  the  appointment  of  an  adminirtrator. 
1  hough  the  question  ceased  to  be  of  importance  with  respect 
U.  such  estates  while  they  Were  governed  by  the  Inheritanct 
Act  already  referred  to,  which  cast  them  upon  the  heirs  at 
law,  the  learning  is  still  of  value  when  we  come  to  consider 
the  case  of  these  estates  as  affected  by  The  Devolution  of 
hstates  Act,  which  casts  them  into  the  same  plight. 

The  limitation,  such  as  it  is,  must  now  be  considered 
not  as  the  nomination  of  some  person  to  take  the  land  as  a 
special  occupant  after  the  grantee's  death  in  the  lifetime  of 
cestm  que  vie,  but  as  the  mere  description  of  such  an  estate 
a.?  will  pass  to  the  administrator  upon  Intestacy;  and  untU 
an  administrator  is  appointed,  the  land  is  again  vacant,  the 
heir  being  excluded,  for  a  time  at  least,  or  rather  non-exist- 
ent,  since  the  estate  is  to  be  "distributed"  among  the  next 
of  km  as  personalty  after  the  payment  of  debts.    It  is  true 
that,  inasmuch  as  the  land  is  assets  for  payment  of  debts, 
any  person  taking  possession  might  become  an  executor  d« 
son  tort,  and  liable  to  account  for  the  profits  if  an  adminis- 
trator were  subsequently  appointed.    But  if  no  administra- 
tor  were  appointed,  and  the  land  shifted  into  the  next  of 
km,  at  the  expiration  of  a  year  (now  three  years)  from  the 
death  of  the  intestate,  would  the  occupant  in  the  interval 
be  accountable  to  themt  or  could  he  not  set  up  a  title  of 
occupancy  for  the  year  t    This  is  more  fully  treated  of  here- 
after(6). 

(6)  Chapter  VII. 


CHAPTER  IV. 

Interests  Within  the  Devolution  of  Estates  Act. 

1.  What  the  Act  Includes:  Eatatei  in  Fee  Simple. 
(  i)  Equitable  Estates. 
( ii)  Vested  Remainders  in  Fee. 
(iii)  Land  Under  Contract  of  Sale 

2.  Trust  Estates. 

(  i)  Effect  of  ss.  2,  37  and  59. 

( ii)  Mode  of  Transferring  Trust  Property. 

(iii)  Devise  of  Trust  Estate. 

(iv)  Estate  of  Bare  Trustee. 

3.  Money  to  he  Laid  Out  in  Land. 

4.  Rights  of  Entry  on  Disseisin. 

5.  Inheritable  Chattels. 

6.  Land  Appointed  by  Will. 

(  i)  Nature  of  Power  as  Distinguished  from 
Property. 

( ii)  When  Property  Appointed  Forms  Part  of 

Estate. 
(iii)  Examples  of  Foregoing. 
(iv)  Examples    where    Property    Follows    the 

Settlement. 
(  v)  Conclusion. 


1.  What  the  Act  Includes:  Estates  in  Fee  Simple. 

f,  not      .l"tT  °'  *^'  ""P^"*  ^^««  °^  «-°e"J»iP-    It 
not  within  the  design  of  the  Act  that  either  land  in  set 

tloment  (except  in  such  simple  cases  as  where  there  is  a 

vested  remainder  in  fee),  or  executory  and  other 'rer^t 
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not  amounting  to  etUtet,  should  devolve  upon  the  penonal 
repmenutive.  And  thua,  h  to  freehold*,  it  inelndee  only 
etUtes  of  inheritance  in  fee  simple  and  eatatea  for  the  Ufa 
of  another,  in  tenemenU  and  hereditaments,  eorporeal  and 
incorporeal,  and  property  comprised  in  any  disposition 
made  by  wUl  in  exercise  of  a  general  testamentary  power  of 
appointment. 

The  expression  "estates  of  inheritance  in  fee  simple" 
is  too  dear  and  definite  to  require  much  comment  But  it 
may  be  predicated  of  it  that  it  was  not  intended  to  include 
anything  that  cannot  be  technically  termed  an  estate,  for 
we  shall  find  that  there  are  many  inheritable  and  devisable 
interests  that  are  not  estates. 

And  of  fees,  it  will  include  only  fees  simple  properly  so 
called,  and  not  determinable  or  other  fees  than  those  that 
are  simple  or  absolute.  "Of  fee  simple  it  is  commonly 
holden  that  there  be  three  kinds,  viz. :  Pee  simple  absolute, 
fee  simple  conditional,  and  fee  simple  qualified,  or  a  base 
fee.  But  the  more  genuine  and  apt  division  were  to  divide 
fees,  that  is,  inheritance,  into  three  parts,  viz.:  simple  or 
absolute,  conditional,  and  qualified  or  base.  For  this  word 
(simple)  properly  exdudeth  both  conditions  and  limitations 
that  defeat  or  abridge  the  fee  (c)." 

"A  fee  may  be  had  in  all  lands,  and  all  subjects  existing 
in  the  land,  as  buildings;  in  all  things  issuing  out  of  or 
chargeable  on  the  land,  as  rents,  commons,  estovers, 
tithes;  and  in  all  things  which  may  continue  forever,  as  a 
personal  annuity,  duties,  or  an  annuity  payable  out  of  these 
duties.  In  short,  there  may  be  an  estate  in  fee  in  every 
subject,  except  personal  chattels,  and  even  some  personal 
chattels  may  be  heir-looms,  and  as  such,  of  the  nature  of  an 
inheritable  subject.  And  in  the  contemplation  of  Courts 
of  Equity,  there  may  be  money  land,  or  rather  money  con- 
vertible, by  its  application  in  purchases,  into  land;  and  in 
(0)  Co.  Litt.  1  (»). 
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th«  meantime  the  right  of  aaeeeaion  to  the  money  will  in 
equity  be  in  the  lame  manner  aa  if  the  money  had  been 
inverted  in  the  purchaae  of  land;  vii.,  the  heir  wUl  exclude 
the  executor,  etc.(d)" 

(i)  uSquitable  E$tate$. 

The  enactment  will  alw  include  equitable  ertatea  in  fee, 
though  not  neceaurily  pureiy  equitable  inter«it»(«).  Thus 
the  estate  in  fee  of  a  mortgagor  and  the  estate  in  fee  of  a 
cftut  que  trust  will  both  be  included,  both  being  properly 
designated  in  technical  tenna  aa  equitable  estates  of  inherit- 
ance in  fee  airaple.  So,  alao,  would  it  include  the  interest 
of  a  purchaser  of  land,  before  conveyance,  where  he  has 
paid  all  hia  purchaae  money,  and  performed  all  the  condi- 
tiona  of  his  contract,  ao  aa  to  constitute  the  vendor  a  bare 
truatee  for  him. 

(ii)  Vested  Remainders  in  Fee. 

And,  as  to  future  estates,  the  term  wUl  include  all  verted 
remainders  and  reveraiona  in  fee  simple,  but  not  contingent 
CI  executory  intereata  which  are  not  estate8(/). 

(iii)  Land  Under  Contract  of  Sale. 

Where  land  is  under  contract  of  sale,  the  vendor  stUl 
has  the  legal  estate  in  fee,  and  it  will  thus  fall  directly 
within  the  words  of  the  rtatute.  Moreover,  such  a  case 
seems  to  have  been  deliberately  covered  by  the  wording  of 
8.  4  S.-8.  l:_"And  ao  far  aa  the  same  is  not  disposed  o* 
by  deed,  will,  contract,  or  other  effectual  disposition,  the 
same  shall  be  distributed,  etc."  Consequently,  where  the 
estate  has  been  disposed  of  by  contract,  it  vests  in  the  per- 

id)  1  Prnton  on  EsUtes,  606. 

In  ?*  P*"**- ^-'Pt*  V.  „  to  a  purchawr's  interest. 
if)  See  post.  Chapter  V. 

2— ABM. 
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■unftl  reprewnUtive  lubjeot  thereto.    Whether  it  will  put 
further  and  ahift  into  the  next  of  kin  or  deviaeet  at  the  end 
t.f  the  year,  iiubj(>ct  to  the  contract,  dependa  upon  other  eon- 
■iilerationii.    It  may  be  argued  that  aa  the  Act  waa  intended 
to  provide  for  the  distribution  of  the  beneficial  eiitate  of  the 
(leceaiMKl,  only  Nuch  property  aa  waa  beneficially  owned  can 
be  "diatributed,"  and,  therefore,  only  luch  property  would 
shift  under  the  atatute.    And,  by  analogy  to  the  casea  of 
deviaea  in  tnwt  for  aale,  in  which  it  haa  been  held  thot  land 
which  the  testator   had   contracted    to   aell  paaaed  to  hia 
devisee*  notwithatanding  the  argument  that  he  could  not 
have  intended  to  test  in  his  trusteea  for  sale  what  he  had 
already  eontracted  to  8ell(fr),  it  might  be  held  under  this 
f  nactinent  that  such  land  paaaed  to  the  personal  representa- 
tive, but  does  not  shift  into  his  beneficiaries.    There  is,  how- 
ever,  another    consideration,    namely,   that   The   Tniitee 
Act(h),  enacts  that  "where  any  person  has  entered  into  a 
contract  in  writing   for   the   sale  and  convcynpc     i  real 
estate,  or  of  any  estate  or  interest  therein,  and  such  person 
haa  died  intestate,  or  without  providing  by  will  for  the  con- 
veyance of  such  real  estate.     .    .     .     then  the  executor, 
administrator,  or  administrator  with  the  will  annexed  (aa 
the  case  may  be)  of  such  deceaaed  person,  shall  make  and 
give  to  the  person  entitled  to  the  same  a  good  and  sufficient 
conveyance.    ...    and    auch    conveyance    shall    be    as 
valid  and  effectual  as  if  the  deceased  were  alive  at  the  time 
of  the  making  thereof,  and  had  executed  the  same,  but  shall 
not  have  any  further  validity."    While  thia  artificial  power 
to  make  a  conveyance  under  such  circumstances  exists,  it  is 
purely  an  academic  question   as   to  what  becomes  of  the 
land  by  devolution  or  otherwise  in  such  cases,  and  so  we 
may  conclude  that  by  the  combined  operation  of  the  two 

(g)     Wall  V.  Bright,  IJ.  4  W.  494;  Lyaagkt  v.  Edwarda,  2  Ch. 
D.  449. 

(A)  R.S.O.  c.  129,  8.  24. 
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|-n«ctment«  a  vendor'*  «,t.te  in  land  contmcted  to  b«  wid 
I.I  «iuh  eamm.  p,umn  t«  bis  pe«,n.l  «pra»nt.tiv«i.  and  by' 
th-rn  may  be  conveyed  in  fulHlment  and  ■ati.faction  of  tbe 
contract ,  and  if  tb«  contract  be  not  fulfilled,  i.  beld  in  tniat 
for,  or  by  operation  of  law  riiifta  Into,  the  iH^neflciarie.  of 
tne  uetH'uiMHi. 
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2.  Trunt  Eiiatei. 
(i)  Effect  of  Bi.  2,  37  and  59. 

The  enactment,  respecting  the  devolution  of  an  estate 
held  l,v  «  trustee  are  in  a  state  of  almost  inextricable  con- 
fusion.   Instead  of  «  simple,  unequivocal  enactment,  which 
«-ouId  vest  such  estates  either  in  the  personal  representative 
or  an  hnr  at  law  (it  matters  not  which,  so  that  it  be  cer- 
a.n)   HO  that,  without  any  p,««ible  doubt  being  cast  upon 
he  t.tlc.  the  trust  estate  mi^rht  be  conveyed  to  the  new  trus- 
tees  upon  ,h«r  appointmont,  we  have  several  sections  of  .he 
Aci.  each  one  contradictory  to  the  others,  so  that  it  is  left 
either  to  conjecture  or  arbitrary  adjudication  to  ascertain 
how  s^eh  an  estate  will  descend  on  the  death  intestate  of  I 

Uonr'rr'  """^  *"  ""°""^''"  *"'  ''''''  °'  ^""^  three  sec- 
Uons  They  are  sections  2,  37  and  59.  Section  2— "Sec- 
tions 3  to  10  inclusive  of  this  Act  shall  apply  only  to  t^e 
estates  o    persons  dying  on  and  after  the  ^st'day  of  J  J,, 

rinc,„de.      :.  "'""''  '^'  ^'"'"^  ™'«»'*  ^  »>«'d  to 

n  J  .w  .'°  "P"'"'""  "^^«t^  «'  inheritance,  etc  " 
not..  hstand,ng  some  of  the  provisions  of  Tke  Det^^n 
cf  Ejtates  Act,  to  which  we  shall  presently  refer 

Section  37.  latter  part,  enacts  as  follows:-" Sections  56 

S  "^1  T  "^'"^  °°  ''  '''*"  '^'  l«t  day  of  July 
1886J.  apply  only  subject  to  the  provisions  of  sections  1  to 
21,  inelus.ve.'.      This,  too,  is  plain  enou.h,  namertLt 
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l^f  ^  ,  "^^*  "^  """  ^"^"^^  «'  administrator,  the 
matters  dealt  with  in  sections  56  to  67  shall  be  dealt  with 
under  these  sections,  e.g.,  the  right  of  r  osthumous  children 

1^.:.  '^"^'^''"  °^  illegitimate  children,  hotchpot, 
and  trust  estates.  ^    ' 

But  section  59  enacts  as  follows:-"The  estate  of  the 
husband  as  tenant  by  the  curtesy,  or  of  a  widow  as  tenant 
n  dower,  shall  not  be  affected  by  any  of  the  provisions  of 
the  last  preceding  twenty-two  sections  of  this  Act,  nor 

althoul  i  ,!f '  r'.  "'"'''■  •  •  •  -y  estate  which.* 
held  tn  trust  for  any  other  person,  but  all  such  estates  shall 
remam.  pass  and  descend,  as  if  th^.last  twenty-two  sections 
of  tlus  Act  numbered  from  37  to  58,  both  inclusive,  had  not 
been  passed." 

We  thus  have  section  37  enacting  that  section  59  shall 
apply  to  the  estates  of  persons  dying  on  or  after  1st  July, 
1886;  and  section    59    declaring   that    trust  estates  shal 
descend  as  if  section  37  had  not  been  passed  declaring  that 
It  should  apply  to  such  estates.    It  seems  impossible  to  har- 
monize these  two  sections;  and  if  they  are  hopelessly  in 
conflict,  the  latter  must  govern.    If,  then,  we  exclude  section 
37  from  contemplation,  we  have  two  sections  to  deal  with 
sections  2  and  3,  declaring  that  estates  of  inheritance  on  and 
after  1st  July,  1886,  shall  devolve  upon  the  personal  repre- 
s  nta  ive  and  section  59,  declaring  that  they  shall  descend 
a.  If  the  Inheritance  Act  had  not  been  passed.    But,  unfor- 
tunately section  37  distinctly  enacts  that  sections  1  to  27 
of  The  Devolution  of  Estates  Act  shall  apply.    And  so  we 
must  read  section  59  as  declaring  that  trust  estates  shaU 
descend  as  if  it  had  not  been  enacted  that  The  Devolution 
Of  Estates  Act  had  not  been  made  applicable.      In  turn 
these  sections  seem  to  cancel  each  other,  and  we  car  only' 
turn  to  the  general  provision  of  the  Act,  making  The  Devo- 
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lution  of  Estates  Act  api,  y  t.  all  estate,  .f  inheritance  in 
fee  simple. 

This  conclusion  is  not  reached  without  a  good  deal  of 
hesitation  and  doubt.    For  The  Devolution  of  Estates  Act 
appea^  to  apply  only  to  beneficial  estates,  i.e.,  estates  cap- 
able  of  being  rendered  liable  to  the  debts  of  the  deceased 
and  to  distribution  amongst  his  next  of  kiE     And  the  subse 
quent  provisions  of  the  Act  as  to  shifting  into  beneficiaries 
without  conveyance,  reverting  to  the  personal  representa- 
tive by  registration  of  a  caution,  and  so  forth,  are  applic- 
able only  to  estates  beneficially  owned  by  the  deceased.  But 
08  the  distribution  is  to  take  place  only  in  "so  far  as  the 
said  property  is  not  disposed  of  by  deed,    .     .    .    contract 
or  other  effectual  dispotition,"  it  may   be  held  that  as 
trust  estates  are  subject  to  contract  or  other  effectual 
disposition,  they  remain  in  the  hands  of  the  personal  repre- 
sentative,  subject  to  the  deed  of  settlement. 

(ii)  Mode  of  Transferring  Trust  Property. 

Happily  it  is  not  necessary,  in  practice,  that  the  ques- 
tion  should  be  solved.  For,  where  the  instnlment  by  whTct 
a  new  trustee  is  appointed  contains  a  declaration  by  the 
appointor  that  the  trust  estate  shall  vest  in  the  perl 
appointed  as  trustee,  such  declaration  shall,  without^y 
conveyance,  vest  the  estate  in  the  new  truste;(i).  So  that 
the  d.ffieulty  may  be  avoided  when  a  sole  trustee  dies  intes 
tate,  or  even  testate,  by  a  declaration  under  the  statutt 

(iii)  Devise  of  Trust  Estate. 

Where  the  trustee  devises  the  trust  estate  to  his  e«cu 

tors  in  trust  to  convey  to  the  new  trustees,  it  w  11  no  doubt" 

emam  there  awaiting  conveyance  by  them,  or  dlLtintby 

such  a  declaration  as  has  been  mentioned.    Where  it  U 

(i)   R.S.O.  V.  129,  8.  5. 


1f^ 


22 


INTERESTS  WITHIN  THE  ACT. 


devised  to  a  devisee  in  trust  to  convey,  and  in  the  meantime 
to  hold  until  conveyance,  it  seems  impossible  to  avoid  the 
conclusion  that  it  will  pass  to  the  executor;  for  the  statute 
expressly  says  that  notwithstanding  any  testamentary  dis- 
position it  will  pass  to  the  executor,  subject  to  the  disposi- 
tion by  will.  The  only  escape  from  this  is  to  hold  that 
trust  estates  are  not  included  in  the  Act,  and  that  would 
cast  them  upon  the  heir  at  law  under  the  statute  of  William 
IV.,  a  conclusion  which  we  have  already  abandoned. 

(iv)  Estate  of  Bare  Trustee. 

The  estate  held  by  a  bare  trustee  is  not  within  the  enact- 
ment. Such  estates  are  expressly  cast  upon  the  personal 
representative  by  another  statnte(i).  A  bare  trustee  is  a 
"trustee  to  whose  office  no  duties  were  originaUy  attached, 
or  who,  although  such  duties  were  originally  attached  to  his 
office,  would,  on  the  requisition  of  his  cestuis  que  trust,  be 
compellable  in  equity  to  convey  the  estate  to  them,  or  by 
their  direction  "(jfc). 

3.  Money  to  be  Laid  Out  in  Land. 

"Nothing  is  better  established,"  said  Sir  Thomas 
Sewell,  M.R.,  "than  this  principle:  That  money  directed 
to  be  employed  in  the  purchase  of  land,  and  land  directed 
to  be  sold  and  turned  into  money,  are  to  be  considered  as 
that  species  of  property  into  which  they  are  directed  to  be 
converted;  and  this  in  whatever  manner  the  direction  is 
given,  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement,  or  otherwise;  and  whether  the  money  is 
actually  deposited,  or  only  covenanted  to  be  paid,  whether 
the  land  is  actually  conveyed,  or  only  agreed  to  be  conveyed, 

if)  R.S.O.  c.  129,  B.  7. 
eTo.'p!,  ^'*'-^i*  ^-  *?••„«*■  ^^'  (^^rUtie  V.  Ovington,  1  Ch    D 
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the  owuer  of  the  fund,  or  the  contracting  parties,  may  make 
land  money  or  money  land.  The  cases  establish  this  rule 
universally  "(i). 

And  so  where  money  was  directed  to  be  converted  into 
land,  the  husband  of  the  woman  entitled  to  the  inheritance 
was  held  to  be  entitled  to  his  estate  by  the  curtesy(m),  and 
all  the  rules  of  inheritance  of  land  were  applied(n). 

And  money  so  converted  passed  under  a  devise  of  real 
estate(o),  and  under  a  devise  in  the  words  "all  my  estates 
whatsoever  and  wheresoever  "(p). 

And  in  another  ca8e(«),  the  proceeds  of  the  sale  of 
lands  were  held  to  pass  under  a  residuaiy  devise  of  land  the 
money  being  impressed  with  a  trust  to  be  laid  out  in'  the 
purchase  of  other  lands, 

"Money  to  be  laid  out  in  the  purchase  of  land"  is 
expressly  mentioned  in  the  statute  of  William  IV  (r)  and 
was  included  in  the  Inheritance  Act  as  an  equitable  estate 
or  interest  held  in  fee  simple,  and  would  no  doubt  be  in- 
cluded in  the  expression,  estate  of  inheritance  in  fee 
simple,  in  The  Devolution  of  Estates  Act. 

As  the  contest  in  cases  of  conversion  was  between  the 
hen  at  law  and  the  administrator  it  might  be  concluded  that 
conversion,  for  all  practical  purposes,  is  abolished  or  super- 
seded by  the  effect  of  The  Devoluton  of  Estates  Act,  inas- 
much as  both  realty  and  personalty  go  to  the  administrator 
and  are  distributed  amongst  the  next  of  kin.    But  it  may 

!i\  «'*""*r  '';  ^**'^"^'  1  Wh.  *  T.  L.C.  7th  ed.  329. 
1  Vel  S^r.  m     '^''  "•  ^""^  '  ^*™-  »«'  Cu^ngkan.  v.  Mood„, 

(n)  Edwards  v.  Countesg  of  WaruMk  9  v  m—     i^i    „  ^ 
494;  Cunningham  v.  Moody.  1  Vm^  i?*     T^'^"'  "^'J  ^'"'-  ^■^■ 
Vera.  101.  -ooay,  1  Vea.  8r.  176;  Laney  v.  Fairohild,  2 

(0)  LiHgm  V.  Sowrav,  1  P.  Wma.  176. 
(p)  Raahleigh  v.  Master,  1  Ves.  Jr  201 

244;  i'ei  p*2«,t^'  "^  ^'«*'«**''  «^''«'  ^««'«.  L.R.  (1893)  3  Ch. 
(r)  R.S.O.  c.  127,  s.  22,  ,..,.  1. 
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Still  be  necessary  to  retain  the  doctrine,  since  personal 
estate  is  still  the  primary  fund  for  payment  of  debts; 
dower,  and  curtesy  are  preserved;  and  where  there  is  a 
residuary  devise  or  bequest,  the  real  and  personal  property 
therein  comprised  bear  the  debts  ratably,  unless  a  contrary 
intention  appears  from  the  will(s).  And  a  devise  in  gen- 
cral  terms  of  realty  might  still  include  money  directed  to  be 
laid  out.  It  is  true  that  the  section  of  the  Act  which  pro- 
vides for  the  shifting  of  land  into  beneficiaries  without  con- 
veyance, and  the  recovery  thereof  by  registration  of  a  cau- 
tion, cannot  be  applied  to  money,  but  this  is  matter  of  con- 
veyance only  and  not  title,  and  cannot  alter  the  well  estab- 
lished doctrine. 

4.  Rights  of  Entry  on  Disseisin. 

Rights  of  entry  may  be  divided  into  two  kinds— rights 
of  entry  on  disseisin  and  rights  of  entry  for  condition 
broken.  They  differ  entirely  in  principle,  and  must  be 
treated  separately.  We  shall  treat  here  of  the  rights  of 
entry  on  disseisin,  which  though  not  expressly  within  the 
enactment,  will  be  found  to  be  inseparable  from  the  estate 
itself. 

It  seems  impossible  that  there  should  be  a  right  of 
entry  with  respect  to  a  present  estate  separate  from  owner- 
ship, or  a  present  ownership  without  the  right  of  entry  on 
the  land.  And  that  is  indeed  the  case ;  and  the  subject  would 
not  have  received  more  than  a  passing  mention  had  not 
another  section  of  the  statute  under  consideration (<),  as 
well  as  The  WUls  Act  (m),  expressly  mentioned  rights  of 
entry,  and  had  not  a  consideration  of  all  devisable  and 
inheritable  interests  been  incomplete  without  an  examina- 
tion of  these  rights. 

(«)  R.S.O.  c.  127,  a.  7. 

it)  S.  2,  *.■!.  1. 

(M)  R.S.O.  c.  128,  ss.  2,  W. 
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find  that  he  has  not  an  estate  of  inheritance  in  fee  simple 
bocause  the  d.sseisee  has.  And  while  it  is  clear  that  the 
estate  of  a  person  d.sseised  is  within  the  Act,  it  may  still 
be  well  to  call  attention  to  the  mode  by  which  we  arriv  1 
he  conclusion  that  it  makes  no  difference  that  a  right  of 
entry  as  such  is  not  expressly  mentioned 

At  common  law,  when  the  owner  in  fee  was  actually  dis- 
seised his  estate  was  turned  into  a  right  of  entiy.  I  . 
an  actual  disseisin,  the  disseisee  could  not  devLe(f)  or 
dispose  of  his  lands,   inasmuch  as  he  had  but  a  r  ght   o 

not^'n      t-    '  ""'''''  ''  ''^  ^""  '^^--^  maintenance  would 

«heher  the  claimant  was  out  of  possession  under  cir- 
cumstances that  turned  his  estate  into  a  right  of  entry  Tt 
became  necessary  to  enquire  into  the  nature   of     h^^i  ^ 
seisor  s  possession;  and  thus  the  doctrine  of  adverse  posst 
sion  was  founded(:r).  If  the  disseisor  died  in  norssion  th; 

^t  by  Sf  1  "^""  f  '-''  -  ^-'  -'  SiT^-1 
re"!^^^^^^^  "'■  ^^^°^  -  -'--t  which  the  law 

burrti*^:  rrati""  iti'r-^  --  *'- 

e^plained  by  Burton(.):Xe'^:intrre:  int 
present  sect  on  between  ritrht^  «f     ♦         T  *°® 

«)  JapmanonWill,,8the<i.50 
(w)  Sm.  L.C.  10th  ed.  633.  834  ' 
(ar)   Ibid.  634,  635. 
(y)  Burton  on  Real  Prop.  8th  ed.  s,.  402,  403. 
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by  any  means  at  this  day,  the  most  usual  Judicial  proceed- 
ing  by  which  the  right  to  land  may  be  vindicated  or  decided. 
The  right  of  entry  involves  in  itself  a  ri-^ht  of  action  of  a 
different  kind,  namely,  the  right  of  bringing  an  eject- 
ment"(a). 

Was  this  right  of  entry  an   estate!     Feame  thus  de- 
scribes the  situation  (a),  and  shows  that,  as  long  as  the  right 
of  entry  remained,  the  claimant  had  a  sufficient  estate  to 
support  a  contingent  freehold  remainder (6).     This  is  the 
most  severe  test  that  could  be  applied,  for  the  feudal  rules 
were  inexorable.    "Although  every  contingent  freehold  re- 
mainder  must  be  supported  by  a  preceding  freehold,  yet  it 
is  not  necessary  that  such  preceding  estate  continue  in  the 
actual  seisin  of  its  rightful  tenant;  it  is  sufficient  if  there 
subsists  a  right  to  such  preceding  estate  at  the  time  the  re- 
mainder should  vest,  provided  such  right  be  a  right  of  entry 
and  not  a  right  of  action  only;  for  whilst  a  right  of  entry 
remains,  there  can  be  no  doubt  but  the  same  right  of  entry 
can  exist  only  in  consequence  of  the  subsistence  of  the 
estate ;  but  when  the  right  of  entry  is  gone,  and  nothing  but 
a  right  of  action  remains,  it  then  becomes  a  question  in 
law  whether  the  same  estate  continues  or  not ;  for  the  action 
is  nothing'  more  than  the  means  of  deciding  this  question. 
Another  estate  is  in  the  meantime  acknowledged  and  pro- 
tected  by  the  law,  till  such  question  be  solemnly  determined 
in  a  court  of  justice,  upon  the  action  brought."    And  But- 
ler, in  a  note  to  this  passage,  says,  that  on  a  disseisin,  "the 
party  disseised,  even  during  the  disseisin,  is  considered  in 
law  to  be  the  rightful  tenant." 

The  modem  Statute  of  Limitations  has  abolished  the 
distinction  between  rights  of  entry  and  rights  of  action. 
At  the  common  law,   if  the   disseisee  could  not  enter,  he 

(«)  See  also  Dnrby  A  Bos.  Znd  ed.  272,  373 

(a)  Fearne  C.R.  286. 

(6)  And  see  Wiiliams  on  Real  Prop.  10th  ed.  360. 
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might  make  continual  Haim  near  the  land,  which  kept  alive 
h«  right  of  entry.    By  our  present  Statute  of  Limitations 
continual  claim  in  abolished,  but  at  the  same  time  the  right 
of  entry  is  not  to  be  tolled  or  taken  away  by  descent 
cast(c).    The  effect  is  that  the  right  of  entry,  such  as  it 
was   ,s  preserved,  for  the  whole  statutory   period   during 
which  an  action  may  be  brought  to  recover  the  land   and 
at  the  expiration  of  that  period,  if  no  action  be  brought  or 
cmrj-  made,  the  title  to  the  land  is  extinguished  (d).    Thus 
the  right  of  entry  and  the  property  in  the  land  are  co-ex- 
.stent  and  co-extensive.    The  estate  subsisting,  the  right  of 
entry  exists  only  in  consequence  thereof. 

And  so  the  matter  has  been  treated  in  dealing  with  the 
conveyance  of  land  from  which  the  owner  is  ousted.  By  a 
statute  of  32  Hen.  VIII.  c.  9,  s.  2,  pretenced  titles  could  not 
be  conveyed;  and  consequently,  when  an  owner  was  ousted 
he  could  not  convey  his  land.  By  a  later  statute(.),  a  right 
0  entrj^  which  me.ns  a  right  of  entry  on  disseisin  '/),  may 
bo  as«,^ed  by  deed.    A  conveyance  of  the  land  is  e^ivaK 

stl  t  *  n^T.  °*  *'  "^'^^  '^  ^°*'7'  •"^'i  "'though  the 
ment  such  a  sa^  is  not  now  a  sale  of  a  pretenced  title(^). 

There  may  however  be  a  right  of  entiy  or  action  to^t 
aside  a  conveyance  which  is  good  until  it  is  set  aside  Thl 
where  land  is  sold  for  taxes  and  the  sale  is  irre^ar  th" 

IT".      '  ""'*  "' ''''""°  *"  ^'  -^«  the  dS  aid  a 
nght  of  entry  against  the  tax  purchaser  if  he  is  in  posset 

•Cr    L"f '"  '^^"  '^^^^"^^  ^y  o«'-,  j.A.'rt 

scribed,  IS  not  an  estate  of  inheritance  in  fee  simple  anrl 
would  not  be  within  The  Devolution  of  £,<al  Z    ' 

(c)  R.S.O.  c.  133,  n.  8,  9,  10. 

(rf)  Ibid.  8.  15. 

(e)  Now  R.S.O.  c.  119,  8.  8 

(»l  Bru, ,.  Mm,  10  jpp.  R.  „  p  33j^ 
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5.  Inheritable  Chattels. 
There  are  certain  things  which,  though  they  are  prima 
facie  chattels,  go  as  part  of  the  inheritance,  such  as  fish  in 
a  pond,  being  profits  of  the  freehold (i),  deer  in  a  park, 
doves  in  a  dove-house,  etc.(;).  And  these  would  pass  with 
the  inheritance  to  the  personal  representative  under  the 
Act. 

Heir-looms,  in  their  technical  sense,  are  such  goods  and 
chattels  as  go  by  special  custom  to  the  heir  along  with  the 
inheritance.  They  are  due  by  custom  and  not  by  the  common 
law(fc).  As  there  is  no  local  custom  in  this  country,  it  fol- 
lows that  there  is  no  such  thing,  technically  speaking,  as  an 
heir-loom.  It  is  sometimes  said  that  personal  chattels  may 
be  constituted  heir-looms  by  settling  them  in  such  a  way  aa 
that  they  go  with  the  inheritance.  But  it  is  obvious  that 
in  such  a  case  they  devolve  in  obedience  to  the  settlement 
and  not  by  the  law,  whereas  heir-looms  pass  with  the  inheri- 
tance by  the  law.  In  other  words,  an  estate  in  fee  simple  is 
not  thus  created  in  things  in  which  an  estate  cannot  exist. 

6.  Land  Appointed  by  Will. 

Amongst  the  other  interests  affected  by  the  Act  are  real 
and  personal  property  appointed  by  will  in  exercise  of  a 
general  testamentary  power.  "All  real  or  personal  pro- 
perty comprised  in  pny  disposition  made  by  will  in  exercise 
of  a  general  testamentary  power  of  appointment  shall 
be  deemed  to  be  within  the  provisions  of  this  section  if 
otherwise  applicable "(0- 

In  connection  with  this  we  must  read  section  29  of  The 
WUls  Act  (m) :  "A  general  devise  of  the  real  estate  of  the 

(»)  Parlet  v.  Cray,  Cro.  Eliz.  372. 

(/)  Crabb  on  Real  Prop.  21. 

(*)   Crabb  on  Real  Prop.  11;  Jacob's  Law  Diet.,  Heirlooms. 

(J)  R.S.O.  c.  127.  8.  3,  last  part. 

(m)  R.S.O.  c.  128. 
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testator,  or  of  the  real  estate  of  the  testator  in  any  place,  or 
m  the  occupation  of  any  person  mentioned  in  his  will'  or 
otherwise  described  in  a  gen-^rai  manner,  shall  be  constriied 
to  mclude  any  real  estate,  jr  any  real  estate  to  which  such 
description  wUl  extend  (as  the  case  may  be),  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think  proper 
and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  appears  by  the  will."  And  the  same 
provision  follows  as  to  personal  estate. 

(i)  Nature  of  Power  as  Distinguished  from  Property. 
"A    general    power   of   appointment   is    broadly   dis- 
tinguishable from  property,  but  in  its  practical  results,  and 
".  what  I  may  call  its  market  value,  it  is  really  equivalent 
to  property.    The  donee  may  deal  with  it  as  he  pleases     He 
may  not  only  release  it,  but  may  sell  it,  or  bind  himself  to 
exercise  it  in  any  way  he  pleases.      This  is  equally   true 
whether  the  power  is  to  be  exercised  by  deed,  by  deed  or 
will,  or  by  will  only.    In  the  last  case,  of  course,  there  is 
more  practical  risk,  because  a  man  cannot  make   a    will 
which  will  operate  previously  to  his  death.    But  no  legal 
difficulty  arises,  and  cases  frequently  occur  where  a  man 
has  a  general  power  of  appointment  and  deals    with    it 
either  by  covenant  or  otherwise,  as  property-that  is  to 
say.  he  treats  the  subject  of  the  power  as  property  over 
which  he  has  control "(m).  ij'  over 

Property,  then,  which  the  donee  of  the  power  may  prac- 
tically dispose  of  as  his  own  by  will,  is  to  be  treated  as  his 
own  and  pass  to  his  executors,  subject  to  payment  of  debts, 
whlh  1  "  ""  "otherwise  applicable."  The  section  in 
which  this  appears  defines  the  estates  to  which  the  Act 
applies,  and  presumably,  therefore,  the  expression  "other- 
wise apphcable"  means  if  the  interest  appointed  is  an  estate 
of  inheritance  in  fee  simple  or  for  the  life  of  another, 
^^y   («)  Per  Kekewieh,  J..  Re  Bradskau,,  LH.  (1902)  1  Ch.  436  at  p 
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(ii)  When  Property  Appointed  Forma  Part  of  Ettatt. 

We  have  now  to  examine  under  what  circumstancea  pro- 
perty appointed  by  will  can  lH>conie  8o  much  a  part  of  the 
testator's  estate  as  to  vest  in  his  executors  for  payment  of 
his  debts  and  distribution  amongst  the  appointees. 

The  principle  upon  which  an  appointment  operates  is 
that  the  estate  created  by  the  exercise  of  a  power  takes 
effect  in  the  same  manner  as  if  it  had  been  created  by  the 
deed  which  raised  the  power (o).  The  deed  raising  the 
power  and  the  deed  of  appointment  form  one  instrument, 
and  the  appointee  claims  under  the  original  deed.  But 
when  an  appointment  is  made  by  will,  though  there  is  the 
same  res.,!t  as  to  title,  yet  courts  of  equity  intercept  the 
property  ii.  u-ansit,  and  treat  it  as  assets  for  the  payment 
of  the  testator's  debts,  in  preference  to  allowing  it  to  go 
to  the  appointee.  And  this  policy  of  the  Courts  of  Equity 
i.'^  now  adopted  and  made  part  of  the  general  law  by  the 
enactmen*  now  under  review. 

Where  the  appointment  has  been  made,  and  the  ap- 
pointee has  become  entitled,  there  is  no  difficulty  in  treating 
the  subject  matter  as  part  of  the  testator's  estate,  he  having 
exercised  dominion  over  it  as  effectually  as  if  he  had  owned 
it,  though  in  different  form.  But  where  the  appointment, 
though  effectually  made  in  form,  fails  by  reason  of  the 
death  of  the  appointee  in  the  testator's  lifetime,  or  for  any 
other  reason,  then  the  question  arises  whether  the  subject 
matter  of  the  appointment  is  to  be  subjected  to  administra- 
tion, or  is  to  go  to  the  person  entitled  under  the  settle- 
ment in  default,  or  on  failure  of,  appointment.  The  test 
applied  in  such  cases  is  this— has  the  testator  so  dealt  with 
the  property  as  to  take  i.  .iut  of  the  settlement  altogether, 
or  has  he  only  affected  to  appoint  for  the  special  purpose 
of  giving  the  appointee  named  the  benefit  of  the  giftt    If 

(o)  Sugden  on  Powers,  8th  ed.  470,  s.  1. 
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the  latter  were  bin  only  intention,  then  it  in  obviom  that  if 
the  appointee  faila  to  enjoy  the  benefit,  the  perwna  entitled 
in  default,  or  on  failure  of,  appointment,  take  the  property 
under  the  aettlement.  f    f     / 

But  if  the  donee  of  the  power  ao  exerciie  it  by  will  aa  to 
indicate  beyond  question  that  he  intend,  the  property  to 
biPome  part  of  his  estate,  then  it  is  so  treated;  and  as  it  is 
by  this  means  taken  entirely  out  of  the  settlement,  it  falU 
into  h,H  estate  if  the  appointment   fail.  a.  to  its  object 
I  he  question  in  all  cases  of  the  class  now  before  me  "  said 
the  Vice-chancellor  of  Ireland(p),  "is  one  of  intention 
na.  .oly.  whether  the  donee  of  the  power  meant,  by  the  exer- 
cise of  It,  to  take  the  property  dealt  with  out  of  the  instru- 
ment  creating  the  power  for  all  purposes,  or  only  for  the 
.mitod  purpose  of  giving  effect  to  the  particular  disposi- 
tion.       And  Lord  Romilly,   M.B.,   said(g),  "I  think  the 
cases  w,„ch  have  been  referred  to  merely  amount  to  this 
and  I  am  quite  sure  my  own  decisions  merely  amount  to 
this,  namely,  the  donee  of  a  power  gives  property   to   his 
executors,  thereupon  the  executors  take  it  as  part  of  the  pro- 
perty  of  the  appointor,  and  as  in  that  character  they  do  not 
take  It  beneficially,  they  take   it  on  trust,  that  is.  first  to 
pay  creditors,  and  then  the  legatees,  and  if  there  are   no 
legatees,  then  in  trust  for  the  next  of  kin  of  the  appoin- 

In  a  recent  case(»),  it  is  said  to  be  familiar  law  that 

fund  which  IS  the  subject  of  the  power  becomes  asset^  for 
payment  of  debts.  And  the  duty  of  the  executor  is  thus 
describedCO  .-"When  the  executor  has  thus  obtained  t^ 

(P)  Re  De  Lutie'a  Trust,  3  L.R.  Ir.  at  p.  237 
(?)  BrMou)  y.  Sklrrow,  L.R.  10  Eq.  at  p.  4  " 
(»•)  And  we  Sugden  on  Powers,  8th  ed.  467 
{»)  Re  Moore,  L.R.  (1901)  1  Ch.  601 
«)  At  p.  694. 
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fund,  what  is  his  duty?   Hia  duty  ii,  if  necetaiary,  to  um>  th« 
fund  M  umU  for  paymenU  of  debts,  and  hia  duty  toward* 
the  appuinteea  ia  only  to  hand  over  to  them  what  remaina 
after  diachargini;  that  first  duty.     It  apems  to   me    quite 
plain  from  that,  that  he  ia  not  simply  constituted  a  traatee 
in  the  aeuae  that  he  ateps  into  the  shoes  of  the  trustees  of  the 
deed  for  the  purpose  of  administering  the  fund  towards 
the  appointees;  it  ia  obvious  that  he  has  another  duty  which 
the  trustee  of  the  dwd  hail  not,  nuim-ly  the  duty  before  he 
hands  anything  to  the  appointees  to  take  the  whole  fund, 
or  as  much  as  is  necewary,  to  satisfy  the  debts  of  hia  testator. 
I  Mk  myself,  whence  did  he  get  that!    How  did  any  right 
in  respect  of  that  coine  to  him  T    I  know  of  no  source  from 
which  it  can  come  to  him,  except  from  the  fact,  aa  the  Lord 
Juatice  says,  that  he  has  proved  tiie  will ;  it  is  because  he  has 
proved  the  will  as  executor  that  he  gets  the  fund  and  applies 
it,  if  necessary,  in  discharging  his  testator's  debts;  and  he 
only  becomes  trustee  in  the  sense  of  trustee  of  the  fund  for 
the  appointees,  at  the  date  when  he  has  discharged  that 
first  duty." 

(iii)  Examples  of  Foregoing. 

In  each  case  it  will  be  a  matter  of  interpreting  the  will, 
to  ascertain  whether  the  appointment  simply  affects  to  ap- 
point to  the  object,  and  to  leave  the  property  subject  to  the 
settlement  if  the  appointment  fails,  or  to  take  it  completely 
out  of  the  settlement  and  make  it  part  of  the  estate  of  the 
donee  in  ease  of  failure  of  appointment(M).  An  example 
or  two  will  sufficiently  explain  this.  S.  had  a  general  power 
of  appointment  over  real  and  personal  property,  which  was 
subject  to  gifts  over  in  default  of  appointment.  She 
appoint. .!  by  will  to  her  three  brothers,  one  of  whom  died 
in  her  lifetime,  and  charged  all  her  estate  with  payment  of 
d^bts,  and  in  other  ways  treated  the  subject  of  the  power 

(u)  Re  Boyd,  L.R.  (1807)  2  Ch.  232,  at  p.  235. 
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««  if  it  were  her  own.    It  wu  held  that  there  wm  .  ...ffl 
cent  i„di..ati..„  of  intention  to  «.ke  the  ptj^rty^er  Tn 

"It)   "  °' "'"  '-^^ '''''''  '^•^  »>•« »'  !^- 

«  futlTth";  *"'!'"'/  '''"•™'  P"*'*''  °'  ■PP«i'>t««nt  over 
a  fun.1  ,n  the  h«nd.  of  trustee.,  by  will  appointed  the  fund 

referred  to  the  property  in  her  will  a«  her  own    and  »n 
pointed  as  executor  the  trustee,  and  another     It' washfd 
la    ao^dT"""  r  ""  '"""'  °"^  °'  »»"•  -ettlement.  and 
under  the  settlement  in  default  of  appointment («;) 

A  testatrix,  having  a  power  of  appointment  under  a  set 
lomont  by  will  appointed  all  the  property  over  wh  eJ  2 
had  a  disposmg  power  to  her  executors,  and  gavl  lelaet 
y  d.d  not  exhaust  the  fund.  It  was  held  thauit^ 
was  converted  into  general  personal  estate,  and  the  unT 
huusted  portion  belonged  to  hpr  i.„.k  i  ^ 
her(x).  «'^ngea  to  her  husband,  who  survived 

A  testatrix,  having  under  a  settlement  a  general  power 

together  Wit:  rerolptp^^rifift^^^^^ 

and  it  was  held  that  the^e  "^^^'S.iluZl:^ ^Zt, 

the  land  went  r^e^^^^t^lXT'""'  '"""*'  ^''^^ 
in  default  of  appointmen",)  '''  ''""°'  *'*""''^ 

(y)   eo^«  V.  Ji„u^la„4,  L.R.   (1894)   1  Ch.  406. 
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(iv)  Examples  Where  Property  Follows  the  Settlement. 

On  the  other  hand,  where  a  testatrix  by  will  appointed 
a  fund,  but  spoke  also  of  "her  own  moneys,"  which  she 
also  disposed  of  by  the  will,  it  was  held  that  the  exercise  of 
the  power  was  for  the  limited  purpose  of  appointing  to  an 
object  only,  and  that  she  did  not  regard  the  subject  matter 
of  the  power  as  part  of  her  estate,  and,  as  the  object  of  the 
power  did  not  take,  the  share  went  in  default  of  appoint- 
ment under  the  settlement (2). 


\l:-M 
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(t)  Conclusion. 

The  result  is  that  where  there  is  such  a  power,^  and  the 
testator  actually  exercises  it  by  will,  the  appointee,  never- 
theless, takes  subject  only  to  the  payment  of  the  debts  of 
the  donee  of  the  power,  and  the  statute  vests  the  property 
in  the  executor  for  payment  of  debts  and  distribution  in 
the  same  manner  as  if  it  were  property  of  the  testator. 

And  where  such  an  appointment  fails,  still,  if  the  inten- 
tion of  the  testator  is  clear  to  take  the  property  out  of  the 
settlement  altogether  and  make  it  his  own,  it  falls  into  his 
estate  and  passes  to  his  executors  under  the  Act. 

(;)  Re  Boyd,  L.R.  (1897)  2  Ch.  232;  see  alao  Re  Daviea,  L.R.  13 
Eq.  163. 
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1.  A  Purchaser's  Interest. 
Having  come  to  the  conclusion  that  money  directed 
CO  be  la,d  out  in  land  is  within  the  Act.  it  miTht  aH,!! 
»jhtj^n.  to  be  contradictor  doctrine  4at  TpSL Jairt 
^terest  «  not  within  the  Act.  But  the  distinctio^t^i 
fes^.  Money  directed  by  .  testator  or  settlor  to  be  aid  ?nt 
m  land  «  ,n.pre.ed  with  a  trust,  and  must  ^^^^^ 
If  not  in  one  piece,  yet  in  another.    But  a  nnr-l,.-,.   •  ! 
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tract  fails  he  may  never  attempt  another  purchase.  The 
solution  of  this  question  must  depend  upon  this  consider- 
ation. 

The  relationship  of  vendor  and  purchaser  is  almost  uni- 
versally described  as  that  of  trustee  and  cestui  que  trust, 
while  the  contract  is  in  fieri;  and,  therefore,  we  might 
hastily  infer  that  the  purchaser,  upon  execution  of  the  con- 
tract, immediately  becomes  entitled  to  an  equitable  estate 
of  inheritance  in  fee  simple,  and  that  this  estate  would,  on 
his  death,  devolve  upon  his  personal  representative  under 
the  Act.    But  an  examination  of  the  dicta  upon  this  ques- 
tion discloses  a  by  no   means   monotonous  uniformity  of 
opinion,  but,  on  the  contrary,  a  somewhat  fanciful  variety 
of  expressions  at  least,  if  not  of  doctrine.    And  while  in 
many  of  the  cases  in  the  House  of  Lords  we  find  the  rela- 
tionship unequivocally  described  as  a  trust,  and  the  pur- 
chaser's interest  as  an  equitable  estate,  these  opinions,  on 
the  one  hand  are  always  qualified  by  the  conclusions  in  the 
particular  cases,  and,  on  the  other  hand,  have  not  been 
accepted  by  the  Courts  below  as  finaUy  settling  the  ques- 
tion.   We  may  be   excused,   then,   for  quoting  somewhat 
largely  from  the  various  opinions  expressed  on  the  subject, 
in  order  to  ascertain  whether  it  can  be  predicated  of  such 
an  interest  that  it  amounts  to  an  estate. 

(i)  Cases  Adverse  to  Theory  of  Estate. 

First,  as  against  the  theory  of  an  estate.  Speaking  of 
the  vendor.  Sir  Thomas  Plumer,  M.E.,  8aid(a),  "Before  it  is 
known  whether  the  agreement  will  be  performed,  he  is  not 
even  in  the  situation  of  a  constructive  trustee;  he  is  only 
a  trustee  sub  modo,  and  provided  nothing  happens  to  pre- 
vent it  It  may  turn  out  that  the  title  is  not  good,  or  the 
purchaser  may  be  unable  to  pay;  he  may  become  bankrupt, 
then  the  contract  is  not  performed,  and  the  vendor  again 

(o)  Watt  V.  Bright,  1  J.  ft  W.  at  pp.  Ml  et  teq. 
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becomes  the  absolute  owner.  .  .  The  ownership  of  the 
purchaser  is  inchoate  and  imperfect,  it  is  in  the  way  to  pass 
but  ,t  has  not  yet  passed  .  .  .  The  vendor  is,  there-' 
fore  not  a  mere  trustee;  he  is  in  progress  towards  it,  and 
finally  becomes  such  when  the  money  is  paid,  and  when  he 
ifi  bound  to  convey.  In  the  meantime  he  is  not  bound  to 
conv^,^ there  are  many  uncertain  events  to  happen  before 
It  will  be  known  whether  he  will  ever  have  to  convey,  and 

estate  •'°''  *"'  """^^  ^"'^"""'  ^'  °'^  ^^^'^'^^^^  °^«'  «>« 

ih.  l7^'°AT  ''^'^  *°  '^  ^"  *«^*^'  ^'  «  t™«tee  01 
the  legal  «,tate  for  the  person  who  has  purchased  it  as  soon 
as  the  contract  is  completed,  but  not  before(6)  " 

In   Rayner  v.   Preston(c),  where  the  premises   were 
bunied  pending  the  con  ract,  and  the  purchaser  claimed 

tTp  ni        *?t J°^'^''«  "°°«y.  on  the  ground  that  it  took 
the  place  of  the  property.  Cotton,  L.J.,  8aid(d) :  "An  un 
pa  d  vendor  is  a  trustee  in  a  qualified  sense  only,  and  is^ 
only  because  he  has  made  a  contract  whichaTourto" 
Equity  will  give  effect  to  by  transferring  the  property  Jd 

n  reZr  ?T  "''  "  '" ^'"''^^  trustee,  hel  so  o^y 
a  respect  of  the  property  contracted  to  be  sold.  Of  th^ 
he  policy  IS  not  a  part.    A  vendor  is  in  no  way  a  tnJS 

et  tr'T  :^"°^  --™^°^  ^^^-  ^^  «-  ^^r 
If Tp  V    ^'  "*""  *^'  ^"«"'  ^■^'  ^aidC") :  "But 

t  wo.  M  "  ^  *  •»  *"^  of  the  property  for  the  vendee 

(c)  18  CJh.  D.  1. 

(d)  At  p.  6. 
(«)  At  p.  10. 
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Buggested  that  when  that  takes  place,  t.e.,  the  parchaae 
money  is  ready  and  the  title  made  out,  or  when  a  Court  of 
Equity  decrees  specific  performance  of  the  contract,  and  the 
conveyance  is  made  in  pursuance  of  that  decree,  then  by 
relation  back  the  vendor  has  been  trustee  for  the  vendee 
from  the  time  of  the  making  of  the  contract.  But,  again, 
with  deference,  it  appears  to  me  that  if  that  were  so,  then 
the  vendor  would  in  all  cases  be  trustee  fo.  the  vendee  of 
all  the  rents  which  have  accrued  due,  and  which  have  been 
received  by  the  vendor  between  the  time  of  the  making  of 
the  contract  and  the  time  of  completion ;  but  it  seems  to  me 
that  that  is  not  the  law(/)." 

Lord  Westbnry,  in  Knox  v.  Oye(g),  said:  "The  vendor 
is  called  a  trustee  only  by  a  metaphor,  and  by  an  improper 
use  of  the  term;  .  .  ,  though  the  vendor  might  be 
called  a  trustee,  he  was  a  trustee  only  to  the  extent  of  his 
obligation  to  perform  the  agreement  between  himself  and 
the  purchaser.  .  .  ,  The  application  to  a  man  who  is 
improperly,  and  by  a  metaphor  only,  called  a  trustee,  of  all 
the  consequences  which  would  follow  if  he  were  a  trustee  by 
express  declaration— in  other  words,  a  complete  trustee — 
holding  the  property  exclusively  for  the  benefit  of  cpstui 
que  trust,  well  illustrates  the  remark  made  by  Lord  Mans- 
field, that  nothing  in  law  is  so  apt  to  mislead  as  a  meta- 
phor." 

The  rule  that  by  a  contract  of  purchase  the  purchaser 
becomes  in  equity  the  owner  of  the  property,  "applies," 
said  Lord  Cottenham(A),  "only  as  between  the  parties  to 
the  contract,  and  cannot  be  extended  so  as  to  affect  the 
interests  of  others.  If  it  could,  a  contract  for  the  purchase 
oi  an  equitable  estate  would  be  equivalent  to  a  conveyance 
of  it.    Before  the  contract  is  carried  into  effect,  the  pur- 

{f)  See  also  Edwardt  t.  Wett,  7  Ch.  D.  868,  «t  p.  862. 

iO)  L.R.  6  H.L.  at  p.  676. 

(A)  Tatker  v.  Small,  3  My.  k  Cr.  at  p.  70. 
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chaser  cannot,  against  a  stranger  to  the  contrijct,  enforce 
equities  attaching  to  the  property." 

In  a  proceeding  to  ascertain  whether  purchasers  were 
"freeholders"  within  the  meaning  of  The  Municipal  Act, 
and  so  qualified  to  petition  for  the  incorporation  of  a  vil- 
lage, it  was  said,  "But  I  am  unable  to  agree  that  as  to  the 
outside  world— including  the  Legislature— it  placer  the 
vendee  in  the  position  of  the  holder  of  a  freehold  estate 
legal  or  equitable(«)."  ' 

"These  authorities,  in  my  opinion,  strongly  show  that 
the  interest  of  the  purchaser  until  he  is  entitled  to  call  for 
the  conveyance  is  properly  an  equity,  or  equitable  right, 
rather  than  an  equitable  estate (j)." 

In  a  proceeding  to  determine  whether  an  agreement  for 
the  sale  of  a  business  including  property,  real  and  personal 
and  the  good  will,  rec'ired  a  stamp  under  an  Act  impos- 
ing a  duty  on   every         aveyance  or  transfer  on  sale," 
which  term  included  .       y  instrument  whereby  any  pro- 
perty is  "legally  or  equitably  transferred  to  or  vested  in 
the  purchaser,"  it  was  held  that  it  did  not.    Ha,,      s,  J. 
said:  "I  can  understand,  then,  it  might  be  fairly  saiu  that 
onder  the  agreement,  coupled  with  the  fulfilment  of  all  the 
conditions  precedent,  and  on  the  payment  of  the  purchase 
money,  an  equitable  interest  might  be  transferred  to  the 
vendee.    .    .    I  have  already  stated  that,  in  our  judgment, 
the  agreement  does  not  operate  as  a  transfer,  either  legally 
or  equitably,  of  the  property  comprised  therein,  although 
no  doubt  it  would  confer  upon  the  purchaser  a  right  legally 
and  equitably  to  have  such  a  conveyance  made,  in  the  event 

8;  sl'e^  S^'ir^^TZ'r^^o^  ^Lr'^t'it'*  "Tn  ''  ^PP"  «•  »*  P' 
R.  168-  oTsCR\L\^.!^'f^  P-  M-  ^  ^'"■*  ^-  OoQOOde,  21  App. 
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t!iL^t  "?*'*"°'  P*^*^'"*  ^^«  ''^Jfl"*^  on  the  day,  or 

^mZ^l^'  °"  '"'^  ""^  ~°^''^""-  -"  *o  1-  «^iy 

(u)  CojM  tn  /-ovour  of  Theory  of  E$taU 
On  the  other  hand,  there  is  a  dirtinct  theory  of  an  estate 

a.  ttose  already  cited.    The  most  concise  statement  is  to  Z 
found  in  a  speech  of  Lord  Westbrny'.  in  Ro,e  v.  wl 

"When  the  owner  of  an  estate  contracts  with  a  pur- 
^aser  for  the  inunediate  sale  of  it.  the  ownership  of  the 
^tate  IS  in  equity,  transferred  by  that  contract.   Where  the 

namely  that  the  ownership  of  the  estate  is  transferred  sub- 

^e  purchase  money  paid  in  pursuance  of  that  contract  is  a 
part  performance  and  execution  of  the  contract,  and,  to 
^e  extent  o  the  purchase  money  so  paid,  does  in  eqiity 
finally  transfer  to  the  purchaser  the  owne«hip  of  Tcor^ 
responding  portion  of  the  estate. ' ' 

In  the  same  case(m).  Lord  Cranworth  takes  the  position 

that  since  when  the  purchase  money  is  paid,  the  vendor 

becomes  a  trustee  for  the  purchaser,  it  follows,  as  a  corolla" 

0  this  proposition,  that  where  part  of  the  purchase  money 

18  paid,  the  vendor  becomes  a  trustee  for  the  purchar  -  -to 

the  extent  to  which  he  has  paid  his  purchase  money,''  and 

ends  by  saying  "in  other  words,  that  he  acquir J  a  hen 

exactly  in  the  same  way  as  if  after  the  payment  of  part  of 

the  purchase  money  the  vendor  had  created  a  mortgage  to 

him  of  the  estate  to  that  extent. " 

Lord  Cairns,  in  Shaw  v.  Foster{n),  said:  "Under  these 
683.  iS.  ^'^"•*~<o--'  "t  Inland  Revenue  v.  ^n^.  E3  Q.B.D.  .t  pp. 

(»)  10  HX.C.  at  p.  678. 

(m)    At  p.  683. 

(«)  L.R.  5  H.L.  at  p.  338. 
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cipcmnstances  I  apprehend  there  cannot  be  the  alighleat 
doubt  of  the  relationship  subsisting  in  the  eye  of  a  Court 
of  Equity  between  the  vendor  and  the  purchaser.    The  ven- 
dor  was  a  trustee  of  the  property  for  the  purchaser:  the 
purchaser  was  the  real  beneficial  owner  in  the  eye  of  a  Court 
01  Equity  of  the  property,  subject  only  to  this  observation, 
that  the  vendor,  whom  I  have  called  the  trustee,  was  not  a 
mere  dormant  trustee,  he  was  a  trustee  having  a  personal 
and  substantial  interest  in  the  property,  a  right  to  protect 
that  mterest,  and  an  active  right  to  assert  that  interest  if 
anything  should  be  done  in  derogation  of  it.    The  relation 
therefore,  of  trustee  and  cestui  que  trust  subsisted,  but  sub- 
sisted subject  to  the  paramount  right  of  the  vendor  and 
trustee  to  protect  his  own  interest  as  vendor  of  the  pro- 
perty.     In  the  same  case,  Lord  0 'Hagan  said(o)   "By  the 
contract  of  sale  the  vendor  in  the  view  of  a  Court  of  Equity 
disposes  of  his  right  over  the  estate,  and  on  the  execution  of 
the  contract  he  becomes  constructively   a   trustee  for  the 
vendee,  who  is  thereupon  on  the  other  side  bound  by  a  trust 
tor  the  payment  of  the  purchase  money.    .    .    This  I  take 
to  be  rudimental  doctrine,  although  it  generally  is  affected 
ty  considerations  which  to  some  extent  distinguish  the  posi- 
tion of  an  unpaid  vendor  from  that  of  a  trustee  ' ' 

James,  l.J.,  in  Rayner  v.  Preston{p),  said,  "That  is  to 

Zh     '' T'^I"'"^  '^^''  "^^^^  *^«  ^«»«»  ««t«t«  ^a«  in  the 
vendor,  the  beneficial  or  equitable  interest  was  wholly  in  the 

purchaser,  and  that,  in  my  opinion,  is  the  correct  definition 

of  a  trust  estate,  wherein  that  state  of  things  occurs,  whether 

by  act  of  the  parties  or  by  act  or  operation  of  law,  whether 

1  "''"['"'''^  ^'•""^  '^'  fi'^t  or  after  a  period  of  suspense 
and  uncertainty,  then  there  is  a  complete  and  perfect  trust 
the  legal  owner  is  and  has  been  a  trustee,  and  the  beneficial' 
owner  is  and  has  been  a  cestui  que  trust." 

(o)  At  p.  349. 

(P)  18  Ch.  D.  at  p.  13. 
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Sir  Geo.  Jessel,  M.U.,  speaks  of  the  doctrine  as  having 
been  that  of  the  Courts  of  Equity  for  two  hundred  years, 
and  proceeds,  "What  is  that  doctrine!  It  is  that  the  mo- 
ment yoM  have  a  valid  contract  for  sale,  the  vendor  becomes 
in  equity  a  trustee  for  the  purchaser  of  the  estate  sold,  and 
the  beneficial  ownership  passes  to  the  purchaser,  the  vendor 
having  a  right  to  the  purchase  money,  a  charge  or  lien  on 
ttie  estate  for  the  security  of  that  purchase  money,  and  a 
right  to  retain  the  possession  of  the  estate  until  the  purchase 
money  is  paid(g)." 

In  another  aspect  the  i-elationship  is  taken  for  granted. 
Thus,  where  a  purchaser  has  been  let  into  possession,  he  has 
been  held  to  be  a  cestui  que  trust  under  an  implied  trust  in 
order  to  bring  him  within  section  5,  sub-section  8,  of  The 
Keal  Property  Limitation  Act,  which  enacts  that  no  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  within  the 
meaning  of  that  Act(r). 

(iii)  Deductions  From  the  Cases. 

We  have  quoted  thus  at  lar«re,  for  the  purpose  of 
showing  the  great  variety  of  opinion,  and  for  the  purpose 
of  ascertaining  whether  there  is  any  clear,  unequivocal  and 
unqualified  statement  that  the  purchaser  has  for  all  pur- 
poses  an  equitable  estate  in  the  land(s). 

The  result  is  that  the  following  statements  may  be  ex- 
tracted from  the  cases : — 

The  vendor  is  a  trustee  sub  modo  only ; 

He  is  in  progress  towards  being  a  trustee ; 

lie  is  called  a  trustee  by  metaphor  only,  and  an  improper 
use  of  the  term ; 

(q)  Lysnght  v.  Edicards,  2  Ch.  D.  at  p.  506. 

(r)  Warren  v.  Murray.  L.R.  (1894)  2  Q.B.  648;  Irvine  v.  Ua- 
cautay,  24  App.  R.  446  j  Building  and  Loan  Association  v.  Poaps.  27 
Ont.  R.  470.  '^' 

(•)  The  effect  of  such  cases  as  Walsh  v.  Lonsdale,  21  Ch  D  9- 
Lowtherv.  Beaver,  41  Ch.  D.  248,  has  not  been  overlooked;  but  they 
do  not  alter  the  situation:  See  Manchester  Breiceries  Co.  v  Coombs 
L.R.  (1901)  2  Ch.  at  p.  617.  ^""mo*. 
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He  becomea  a  tnirtee  pro  ianto  as  portions  of  the  pur- 
chase money  are  paid ; 

He  becomes  a  trustee  when  all  the  money  is  paid,  and 
not  before; 

He  is  a  trustee  only  to  the  extent  of  his  obligation  to 
perform  the  agreement ; 

The  beneficial  ownership  passes  to  the  purchaser  at  once 
upon  signing  the  contract; 

The  purchaser  has  but  an  equitable  right,  not  an 
estate ; 

The  ownership  is,  in  equity,  transferred  to  the  pur- 
chaser; the  same,  but  only  to  the  extent  of  the  money  paid; 
the  same,  but  so  as  to  give  the  purchaser  a  lien  or  mortgage 
for  his  purchase  money  paid ; 

The  vendor  is  a  constructive  trustee ; 

The  rule  applies  only  as  between  the  parties,  and  not  as 
regards  third  parties,  or  the  Legislature; 

The  rule  applies  as  to  the  vendor,  subject  to  his  right  to 
protect  his  own  beneficial  interest; 

The  vendor  becomes  a  trustee  by  relation  back  when 
the  purchase  money  is  paid ; 

The  vendor  does  not  become  a  trustee  by  relation  back 
because  that  would  make  him  accountable  for  intermediate 
rents. 

(iv)  Argument  Against  Theory  of  Estate. 
Out  of  this  bewildering  maze  of  definitions  of  the  pur- 
chaser's interest,  it  is  hardly  possible  to  extract  the  definite 
proposition  that  the  purchaser  has  from  the  time  of  signing 
the  contract  "an  estate  of  inheritance  in  fee  simple  "  and 
at  the  same  time  it  is  not  possible  in  face  of  them  to  deny 
that  he  has  a  very  substantial  interest  in  the  land,  unless 
we  can  advance  some  convincing  argument  against  it.  And 
to  this  we  must  now  apply  ourselves.  It  is  first  to  be  noticed 
that  all  the  opinions  in  favour  of  an  equitable  estate  are 
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qualified.  Lord  VVentbury  completely  dcHtroyg  hi*  own 
opinion  in  Rote  v.  WaUon,  that  the  ownendiip  ia  in  equity 
transferred  by  the  contract,  by  hia  atatement  in  Knox  v. 
Oye,  eight  yeara  afterwarda,  that  the  vendor  ia  a  tnwtee  only 
bj  metaphor,  and  an  improper  uae  of  the  term,  and  that 
nothing  ia  ao  mialeading  aa  a  metaphor.  And  the  atrongeat 
opiniona  in  favour  of  the  theory  of  an  equitable  eatate, 
dwindle  down  to  an  opinion  that  the  purchaaer  haa  an  inter' 
eat  in  the  land  to  the  extent  of  hia  purchaae  money  paid,  or 
to  give  him  a  lien  on  the  land. 

All  will  undoubtedly  agree  that  the  purchaaer  has  the 
rjght  of  disposing  of  his  interest  in  equity  by  will(0,  and  of 
alienating  and  charging  it(«).  But  it  ia  not  neceaaary  that 
the  interest  should  be  an  estate  for  that  purpose. 

Assume  for  the  aake  of  argument  that  the  purchaser 
may  be  called  in  equity  the   beneficial   owner  in  order  to 
ascertain  what  is   the   nature   and  extent  of  his  owner- 
■hip.    Assume  also,  that   which   is  undoubtedly  the  law, 
namely,  that  the  vendor  has  the  right  to  possession,  rent^ 
and  profits,  until  completion  of  the  contract.      Now  it  ia 
clear  beyond  peradventure  that  while  the  vendor  holds  the 
legal  estate,  and  the  contract  is  in  fieri,  he  has  also  the 
really  beneficial  interest,  the  profitable  interest,  a  beneficial 
estate  in  fee  simple,  which  he  is  entitled  to  enjoy  until  the 
purchaser  performs  his  part  of  the  contract ;  and  if  he  never 
performs  it,  which  the  vendor  will  enjoy  forever.    If  that  is 
so,  and  it  is  clear  beyond  question,  it  is  difficult  to  see  how 
there  can  be   another   concurrent   beneficial    estate  in  fee 
simple  in  the  purchaser.    In  order  to  work  out  the  equitable 
theory,  there  must  be  predicated  of  the  land  that  there  is 
m  the  vendor  a  legal  estate  in  fee,  and  a  profitable,  sub- 
stantial,  beneficial  estate  or  interest,  and  concurrently  in 
the  purchaser  an  interest  in  fee,  called  beneficial,  not  pro- 
fitable, and  existing  only  in  contemplation  of  equity.    But 
(«)  Wall  V.  Bright,  IJ.  ft  W.  at  p.  500. 
(«)   Shaw  V.  Fo»l,,.  L.n.  5  H.L.  at  pp.  :m,  .iSO. 
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there  eannot  be  two  concurrent   equitable   estates  in  fee 
■imple  in  the  aame  land. 

Again,  if  the  purchaaer  were  really  a  beneficial  owner 
he  would  be  entitled  to  aome,  at  any  rate,  of  the  rights  of  a 
cc»tui  gue  trust    But  there  i.  not  a  ungle  act  of  ownerriiip 
which  he  is  able  to  exercise  over  the  land.      All  is  condi- 
tional  upon  his  performing  hia  part  of  the  bargain.    Even 
It  h«  pays  part  of  his  purchase  money  he  does  not  (with  all 
deference)  acquire  a  partial  ownership,  for  if  he  attempted 
to  ask  for  partition  on  the  ground  that  he  wa.,  joint  equit- 
ab  e  owner  with  the  vendor,  he  would  meet  with  no  favour- 
able  response.    Indeed,  the  actual  result  of  all  the  decinions 
is  that  he  has  but  a  lien  on  the  land  for  purchase  money 
paid  winch  is  a  very  different  thing  from  ownership,  and 
0}  Itself  predicates  ownership  in  another,  and  a  choice  of 
remedies  if  the  vendor  refuse  to  convey,  one  of  which  is  an 
equitable  right  to  compel  a  conveyance  on  his  performing 

Again  the  opinions  in  favour  of  an  estate  are  all  quali- 
fied  by  the  statement  that  it  is  only  in  the  eye  of  a  Court 
of  Equity  that  the  ownership  exists.    But  even  here  if  we 
examme  the  grounds  upon  which  equity  proceeds  in  specific 
performance  cases  we  shall  see  that  the  opinion  cannot  be 
maintained     Lindley,  L.J.,  in  a  case  already  cited(.).  said. 
Even  a  judgment  for  specific  performance  does  not  trans- 
fer the  property  to  the  purchaser.    This  is  obvious  enough 
Iw^  consider  the  jurisdiction  of  the  court  to  decree  the 
specific  performance  of  an  agreement  for  the  purchase  of 
land  situate  m  a  foreign  country.    Ever  since  Penn  v.  Lord 
BalUmore  (1  Ves.  Sen.  444),  the  Court  of  Chancery  has 
exercised  that  jurisdiction.    But  why  t    Because  it  did  not 

U  acid"  r        *"  '''"*  '^  '"^  '""«  *»»«  P^P^'^y  itself; 
It  acted  only  ,„  personam  and  compelled  the  vendor  to  do 


596, 


(.)  Con>n>i»»ioner»  of  Inland  Revenue  v.  Angu,,  23  Q.B.D.  at  p. 
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whatever  wm  necawiry  to  be  done,  either  in  tbii  country  or 
•broad,  to  transfer  the  property  to  the  purchaaer."  And 
thia  ia  strongly  emphaaiaed  by  the  inability  of  the  court  to 
grant  apeoific  perfonnanee  at  all  where  the  vendor  ii  a  per- 
•on  not  aubject  to  the  juriadiction  of  the  court,  e.g.,  a  for- 
eign  Sovereign  or  government,  in  which  caaea  the  court  will 
not  even  proceed  against  the  property  of  such  government, 
which  is  within  its  jurisdiction  (w). 

If  one  may  use  the  term,  where  so  many  eminent  judges 
have  spoken,  it   seems   that  confuaion   has  resulted  from 
treating  one  of  the  purchaaer 's  remediti  as  his  right  or 
interest.   It  is  on  all  hands  admitted  that  it  ia  in  equity  only 
that  this  ao-called  beneficial  ownership  exists.    But  that  can 
only  be  when  equity  is  appealed  to.    Any  person  so  appeal- 
ing to  a  court  for  equitable  relief  can  have  it.    But  if  the 
purchaaer,  on  the  refusal  of  the  vendor  to  carry  out  his  con- 
tract, were  not  to  appeal  to  equity,  could  it  be  said  that  he 
was  equitable  owner  of  the  estate.    Upon  a  vendor's  refusal 
to  complete,  the  purchaser  haa  a  choice  of  several  remedies. 
He  may  sue  at  law  for  breach  of  contract ;  he  may  sue  to 
recover  his  deposit  simply,  treating  the  contract  as  rescinded 
by  the  vendor ;  he  may  ask  for  specific  performance.    In  the 
first  two  instances  he  has  no  estate ;  in  the  last  he  may  claim 
to  be  equitable  owner.      So  that  it  all  depends  upon  the 
accident  of  the  purchaser's  seeking  equitable  relief.    And 
even  there  equity  acts,  not  in  rem,  but  in  personam.    And  it 
is  impossible  to  conceive  thai,  in  the  case  of  land  in  a  foreign 
country,  it  could  ever  be  held  that  any  interest  in  the  land 
passed,  even  in  the  eye  of  a  Court  of  Equity;  so,  equity 
acting  on  precisely  the  same  principle  when  the  land  is  at 
home,  it  is  impossible  to  conceive  that  the  equitable  fee  is  in 
the  purchaser  before  payment  of  his  purchase  money  and 
performance  of  all  his  conditions. 

(«)  See  the  note  to  Penn  v.  Lord  Baltimore,  1  Wh.  ft  T  Lff  Cat 
7th  ed.  at  p.  779.  ^ 
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This  ia  tho  ftmolunion  arrival  «t  by  Mr.  Hny«i(x).  After 
very  forcibl..  n.am>iiinj(  aKHiMt  the  theory  of  an  equitaUa 
«.t«te.  he  concliidw  aa  followa(y)  i-"The  iMential  nature 
of  an  e«,nity  han  not  changed,  it  remaina  at  thia  day,  what 
It  alwaya  was,  neither  J„»  in  re  nor  jus  ad  rem,  but  a  mere 
right  against  the  porHon,  to  be  enforced  by  subpana,  though 
in  modern  timen  additional  powera  have  been  imparted  by 
the  Legialature  for  enabling  CourU  of  Equity,  in  certain 
caws,  to  conuiiunicate  a  legal  title(«)." 

The  result  ia  that  *e  conceive  thia  interest  of  a  pur- 
chaaer,  this  equitable  right,  not  to  have  been  affected  by 
the  enactment,  but  that  the  rule  remains  hh  before  It  i« 
thus  laid  down  by  Lord  Justice  Pry(a)  :_"lf  the  purchaser 
ol  realty  die  before  completion,  the  contract  may  be  en- 
forced  either  by  or  against  the  vendor,  or  the  heir  or  devisee 
of  the  purchaser;  the  perm.nal  representative  being  a  party 
as  having  an  interest  in  disputing  the  contract  and  as  being 
Uie  hand  to  pay  the  purchase  money(ft);  and  the  heir  or 
devisee  of  the  purchaser  being  a  party  as  being  the  person 
entitled  to  have  the  estate  conveyed  to  him,  and  to  imiist  on 
a  proper  inquiry  into  the  title(c)." 

The  case  of  Re  WiUiami  d;  McKinnoMd)  is  not  incon- 
..stent  with  this  rule.  There,  an  application  was  made  to 
appoint  an  administrator  ad  litem,  in  order  that  the  vendor 
might  bring  an  action  to  rescind  a  contract  to  purchase  land 
Nothing  IS  shown  as  to  the  intended  constitution  of  the 
action. 

{«)  1  Conv.  at  pp.  M  et  teq. 
(V)     At  p.  99. 

(o)  Fry,  Sp.  Pfce.,  3rd  eJ.  ..  217. 

(0)  Toumaend  v.  CampemouMr,  o  Pri    130 
(rf)   14  P.R.  338. 
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But  When  the  purcJaser  has  paid  all  his  purchase  money 
nnd  complied  with  the  terms  of  the  contract,  the  vendor 
then  stands  seised  in  trust  for  the  purchaser,  and  the  latter 
undoubtedly  has  an  equitable  estate  in  fee  simple. 

2.  Options. 

If  a  purchaser's  interest  under  a  contract  be  not  within 

the  Act,  much  less  would  an  option  to  purchase,  which  is 

only  the  right  to  accept  an  offer.    But  the  subject  may  be 

mdependently  examined,  as  there  are  some  authorities  upon 

(i)  Decision  That  Option  Passes  an  Interest. 

In  order  to  ascertain  whether  an  option  to  buy  land  is 
withm  The  Devolution  of  Estates  Act,  the  exact  import  of 
such  a  right  or  interest  must  be  determined. 

In  London  and  S.    \V.  R.  Co.  v.  Gomm{e),   Sir  Geo 

Jessel,  M.R.,  said,  "The  right  to  call  for  a  conveyance  of  the 

land    is  an  equitable  interest  or  equitable  estate.      In  the 

ordinary  case  of  a  contract  for  purchase  there  is  no  doubt 

about  this,  and  an  option  for  repurchase  is  not  different  in 

Its  nature.    A  person  exercising  this  option  has  to  do  two 

things;  he  has  to  give  notice  of  his  intention  to  purchase, 

and  to  pay  the  purchase  money;  but  as  far  as  the  man  who 

IS  liable  to  convey  is  concerned,  his  estate  or  interest  is  taken 

away  from  him  without  his  consent,  and  the  right  to  take 

it  away  being  vested  in  another,  the  covenant  giving  the 

option  must  give  that  other  an  interest  in  the  land." 

(ii)  Contrary  Decisions. 

Speaking  with  deference  to  so  great  an  authority,  it  may 
snfely  be  said  that  this  is  too  wide  a  definition  of  an  option 
—a  mere  right  to  choose  to  enter  into  a  contract— and  leaves 
no  distinction  between  an  option  and  a  contract,  or,  indeed, 

(e)  20  Ch.  D.  562,  at  p.  681. 
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between  an  option  and  a  completed  purchase,  if  the  ven- 
dor  8  estate  or  interest  is  taken  away  from  him  "  In 
another  ease  where  a  land  owner  agreed  to  give  to  another 
the    first  refusal"  of  a  piece  of  land  upon  certain  condi- 

T;//  T.  ^^^  ^'  *^   ^'^  °°*  8>^«  «»  interest  in 
iand(/)     There  is  no  substantial  diflference  between  these 
ca^s,  the  difference  between  exercising  an  option  to  buy 
and  a  refusal  to  buy  being  a  mere  diflference  in  expression 
01  the  same  idea,  viz.,  that  the  favoured  pe.-son  is  to  have 
the  choice  or  option  to  buy,  if  he  pleases,  which  connotes 
the  refusal  to  buy  if  h    .,oes  not  please  to  do  so.    For  our 
present  purposes  it  might  be  suflScient,  a«  already  suggested, 
to  say  that,  even  if  an  option  were  the  equivalent  of  a  con- 
tract, yet,  having  arrived  at  the  conclusion  that  a  pur- 
chaser s  int-rest  under  a  contract  is  not  within  the  statute 
su  neither  is  an  option  within  it. 

But  it  appears  that  an  option  is  something  entirely  dis- 

IT  ^•^'°;.r*"°*-    '^^'  '■»"«••  ^'"Ports  a  legal  obligation 

ItZ'  T^^^:r  "  °°  '''"'  °'''^*^-  *«  ^^-y'  -^-e  an 
option  on  y  is  held,  then  there  is  not  only  no  agreement,  but 

no  obligation  upon  the  person  holding  the  option  even  to 

»ake  an  agreement(i,) ;  and.  if  no  agreement,  no  property 

»d  no  .ability  to  answer  in  damages  or  othennse  a  reW 

l^n\  !  '^  ''  '''*'  ""''^  "^^  ^'^^  hold-«  the 

Z,      I    T,  r*™"*  "°*"  ^'  ««'"«««  the  option  and 
renders  himself  liable  as  a  contractor.    Not  only  is  that^e 

person  holding  the  option,   but   Lord   Watson  treats  the 

m  the  sense  of  law,  an  agreement  by  him  to  sell,  altho^ 

L.R.  uJrTStr.*'"''  ^•^'  *'''•  ^'  ^•'«**»*-  «<'c^r^  Co. 
(9)  Ifevitt  V.  McMurrav.  U  App.  R.  126 

4 — A»u. 
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the  offer  to  sell  would  be  converted  into  an  agreement  upon 
exercise  of  his  right  by  the  person  holding  the  option  (/6). 
An  option  being,  then,  a  mere  offer  of  sale  made  to  a 
person,  and  being  kept  open  pending  the  election  of  the 
person  to  whom  it  is  made,  by  a  contract  to  do  so,  it  cannot 
be  accepted  by  any  person  to  whom  it  is  not  made.  It  may 
accompany  an  interest  in  land  otherwise  created  (as  by  a 
lease  with  an  option  to  buy  the  fee),  or  it  may  stand  alone 
(as  by  a  mere  offer  to  sell).  In  either  instance  it  seems 
to  be  a  personal  right,  not  giving  the  person  holding  it  an 
interest  in  the  land  transmissible  by  descent,  but  rather 
the  right  to  acquire  an  interest  therein. 

In  Be  Adams  <&  New  Kensington  Vestry  (t),  the 
nature  of  an  option  was  discussed  at  some  length,  the  point 
in  question  being  whether  the  administrator  or  the  heir 
at  law  of  a  lessee,  to  whom  an  option  was  given  to  purchase 
the  fee,  could  exercise  the  option.  In  that  case  there  was  a 
lease  to  one  Adams,  which  contained  a  covenant  that  if  the 
said  Adams,  his  executors,  administrators,  or  assigns  should 
be  minded  to  purchase  the  fee,  the  lessor  would  on  notice, 
etc.,  convey  the  fee  to  the  said  Adams,  his  heirs  and  assigns. 
Adams  died  intestate,  and  his  son,  being  heir  at  law,  took 
out  letters  of  administration  and  exercised  the  option,  and 
received  a  conveyance  of  the  fee.  On  a  contract  by  him  to 
sell,  it  was  objected  that  he  had  exercised  the  option  as 
administrator  and  not  as  heir,  and  must  therefore  procure 
the  concurrence  of  the  next  of  kin,  and  so  the  Court  of 
Appeal  held. 

The  Court  said  that  their  decision  must  turn  upon  the 
terms  of  the  particular  covenant,  and  that  it  was  only  in 
the  character  of  administrator  that  the  offer  could  be 
accepted,  the  assign^  mentioned  in  the  covenant  being  the 
assigns  of  the  lease.    The  contract  in  th.it  case  provided 

(*)  Belby  V.  Matthewg,  L.R.  (1895)  A.C.  471. 
(0  27  Ch.  D.  304. 
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that  If  the  les8ee  did  not  exercise  the  option,  his  executors 
administrators  or  assigns  might  do  so.  The  covenant  tJ 
convey  to  the  heirs  and  assigns,  upon  exercise  of  the  option 
only  meant  that  the  covenantor  would  convey  in  fee  to  the 
person  exercising  the  option.  It  appears  from  this  case 
that  the  wordiiig  of  the  particular  option  in  each  case  is 
important,  and  that  only  the  person  named  can  accept. 

In  Oreen  v.  Low(j),  there  was  an  agreement  for  a  lease 
and  also  a  covenant  that  the  landlord  would  convey  the  fee' 

'.?!.  r!u  '^'  ^"^^  ^""'^'^^  ^^  t«™'  «°«i  the  Court 
held  that  the  covenant  to  convey  was  independent  of  the 
Jcase  and  exercisable  notwithstanding  the  forfeiture 

In  Henrihan  v.  Gallagher(k),  the  Court  of  Error  and 
Appeal  held  that  the  heir  at  law  of  a  lessee  with  an  option 
to  purchase  the  fee  and  not  his  administratrix,  was  the 
person  to  exercise  the  option,  but  there  is  nothing  in  the 
report  to  show  what  were  the  exact  terms  of  the  option. 
This  case,  therefore,  is  not  inconsistent  with  Be  Adams  i& 
Kensrngton,  for  the  option  may  have  been  given  to  the  heirs 
of  the  lessee  but  it  is  of  little  value  for  want  of  some 
indication  as  to  whether  the  executors  or  heirs  were  men- 
tioned  m  the  option. 

Adopting  the  principle  of  Re  Adams  &  Kensington, 
hat  the  persons  mentioned  in  the  option  are  the  persons 
to  exercise  it,  there  is  no  question  of  devolution  at  all  If 
executors  are  named  they  exercise  their  right  as  pe«ons 
named  m  the  option.  If  heirs,  then  the  heirs  would  exercise 
1..  If  no  one  is  named  except  the  person  to  whom  the  option 
«  given,  It  would  seem  to  be  a  correct  inference  that  there 
IS  no  estate  or  interest  in  him  if  he  does  not  exercise  the 
option  in  his  lifetime;  and  therefore  he  has  no  interest  in 
the  land  to  transmit  to  any  one. 

())  22  Beav.  623. 

(fc)  0  Gr.  488;  2  E.  4  A.  338. 
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3.  Determinable  Fees. 

An  estate  in  fee  may  be  directly  limited  to  determine  on 
a  future  event,  which  must  be  of  such  a  kind  that  by  possi- 
bility it  may  never  happen;  or  as  long  as  an  existing  state 
of  things  shall  endure,  and  these  are  determinable  teea{l). 
By  possibility  it  may  endure  forever,  and  thus  it  is  a  fee ; 
but  by  the  qualification  annexed  it  may  come  to  an  end  by 
the  happening  of  the  event,  and  so  is  not  simple  but  quali- 
fied and  determiniible.  They  are  "divisible  into  two  claP'es, 
according  as  the  future  event  which  may  determine  them  (1) 
is  an  event  which  admits  of  becoming  impossible  to  happen ; 
such  as  the  marriage  of  CD.,  which  may  become  impossible 
by  C.D.'s  death;  or  (2)  is  an  event  which  must  forever,  if 
it  does  not  actually  happen,  remain  liable  to  happen,  such 
as  the  fall  of  a  particular  building.  In  the  former  case,  if 
the  event  has  not  happened  before  the  death  of  CD.,  the 
determinable  fee  is  by  his  death  ipso  facto  enlarged  into 
a  fee  simple.  In  the  latter  case  the  determinable  fee  can 
never  be  enlarged  into  a  fee  simple,  except  by  a  release  of 
the  possibility  of  reverter "(m). 

Thus  if  a  grant  be  made  to  A.  and  his  heirs  until  he 
marry,  it  being  uncertain  whether  he  will  ever  marry,  the 
estate  may  last  forever,  and  if  he  does  not  marry,  the  estate 
becomes  absolute,  or  is  enlarged  into  a  fee  simple (n),  and 
in  such  a  case  would,  no  doubt,  be  treated  for  purposes  of 
succession  as  a  fee  simple. 

A  limitation  to  A.  and  his  heirs,  so  long  as  B  shall  have 
heirs  of  his  body,  creates  a  fee  determinable  by  the  failure 
of  issue  of  B.  It  may  endure  forever,  but  it  is  a  fee  deter- 
minable, and  therefore  not  a  fee  simple.  It  is,  by  direct 
limitation,  somewhat  like  a  base  fee  under  tie  disentail- 

(I)  Challis,  R.P.  2nd  ed.  224,  226. 
{tn)  Ibid.  p.  227,  and  see  the  examples  given  p.  22a 
.      <»)  See  and  cf.  Re  Howard,  L.E.   (1901)   1  Ch.  412,  and  eases 
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ing  Act.    But  there 


lis  diflPerence,  that  there  is  a  rever- 

sion   or   remainder  expectant  on   a  base  fee  under  the 

disentailing  Act,  whUe  no  reversion  exists  after  a  direct 

limitation  as  above,  but  only  a  possibility  of  reverter.    The 

whole  property  in  the  land  passes,  and  at  common  law  no 

other  estate  could  be  limited  over  afterwards;    but    the 

estate  remains  a  determinable  fee,  with  a  possibility   of 

reverter  to  the  grantor  and  his  heirs  on  its  determination. 

Though  there  is  no  reversion  expectant  upon  a  determinable 

fee,  yet  by  conveyance  operating  under  the  Statute  of  Uses 

or  by  executory  devise,  a  fee  may  be  limited  to  take  effect 

■Iter  a  determinable  fee. 

A  determinable  fee  is  eaUed  a  base  or  qualified  fee  by 
Blackstone(o),  being  "mch  a  one  as  hath  a  qualification 
subjoined  thereto,  and  which  must  be  determined  whenever 
the  qualification  annexed  to  it  is  at  an  end."  But  the  ex 
pre^on  determinable  fee  is  used  by  Preston  and  adopted 
by  Challi8(p).  ^ 

These  estates  are  distinguishable  from  estates  in  fee 
simple,  which  are  pure,  absolute  and  free  from  qualifica- 
tions aud  conditions(9).     Preston  says(r),  "An  absolute 
esate  is  an  interest  not  subject  to  any   qualification    or 
collateral  determination  by  which  it  may  be  determined  or 
condition  by  which  it  may  be  defeated.    .    .         An  abso- 
lute estate  depends  whoUy  on  the  words  of  direct  limitation. 
The  epithet  absolute  is  used  to  distinguish  an  estate  ex- 
tended to  any  given  time,  without  any  condition  to  defeat 
or  collateral  limitation  to  determine  the  estate  in  the  mean- 
time, from  an  estate  subject  to  a  condition  or  collateral 
limitation.    The  term  absolute  is  of  the  same  signification 

(0)  2  Comm.  109. 

(p)  Challis  R.P.  2nd  cd.  22& 

fee.  thit^'!„is?t:^ec^?„rtCrSrtrL?f,'"^'*r  *•  *t -»-'«»« 

conditional,  and  qualified  or  W^:  ^felrt   1  .    '        *•''  '"  •»»•«•«*«' 
(r)  ating  7  Rep.  26. 
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With  the  word  pure  or  simple-^  word  which  expressei 
that  the  estate  is  not  determinable  by  any  event  beside, 
the  event  marked  by  the   clause  of  limitation.  An 

estate  to  a  man  and  his  heirs  forever,  generally,  is  a  simple, 
pure  and  absolute  estate.    .    .    In  this  sense,  an  esteti^ 
which  ,s  absolute  differs  from  a  determinable  estate,  which, 
according  to  the  express  terms  of  the  limitation  thereof 
when  It  IS  first  taken,  or  the  construction  of  law  on  the 
nature  of  the  estate  after  it  is  created,  may  determine,  by 
some  event,  before  the  period  shall  be  completed  through 
which  ,t  IS  extended,  and  during  which  it  may  continue. 
An  estate  to  A.  and  his  heirs,  tenants  of  the  Manor  of  Dale 
«  a  determinable  estate.    Though  in  point  of  duration  and 
extent  of  time,  the  right  of  holding  this  land,  in  virtue  of 
the  limitation  to  the  heirs,  may  continue  forever,  the  estate 
which  passes  by  this  limitation  is  subject  to  be  determined 
by  the  event  marked  by  the  words  of  qualification  "(a) 

Such  estates  as  these,  then,  cannot  be  included  in  the 
expression  "Estates  of  inheritance  in  fee  simple."  and  con- 
sequently  are  not  within  the  enactment. 

It  has  always  been  assumed  in  practice  that  the  Statute 
01  Victoria  respecting  descent  applies  to  aU  inheritable  in- 
terests But  Its  limitations  are  narrow.  Descent  is  traced 
from  the  person  who  "dies  seised  in  fee  simple.  of 

real  estate"  (t).  "Real  estate"  is  defined  to  mean""eveiy 
estate,  interest  and  right,  legal  and  equitable,  held  in  fee 
Kjmple.  '  These  words,  equally  with  those  used  in  The 
DevoluUon  of  Estates  Act,  faU  to  include  determinable  fees, 
which  are  not  fees  simple.  And  if  this  is  a  correct  inter! 
pretation  of  this  legisUtion.  then  determinable  fees  descend 
according  to  the  rules  of  the  common  law  as  modified  by  the 
Statute  of  William  IV.,  which  expressly  includes  Jthin 
Its  provisions  aU  estates  tranamisBible  to  heirs. 

(•)  And  Me  Ibid.  466. 
It)  R.8.0.  e.  127,  ■.  41. 
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Thonph  a  determinable  or  qualified  fee  was  at  common 
law  sometimes  called  a  base  fee,  this  term  is  more  usually 
applied  to  that  interest  which  is  created  by  a  disposition  by 
tenant  in  tail,  under  the  disentailing  Act,  where  there  is  a 
protector  of  the  settlement,  and  his  consent  has  not  been 
obtained.    The  effect  of  such  a  disposition  is  to  create  a 
quam  fee  simple.    To  all  appearances  it  is  a  fee  simple, 
but  as  the  reversion  in  fee  is  in  the  settlor  or  his  heirs  ex-' 
pectant  upon  the  failure  of  issue  of  the  tenant  in  tail   it 
plainly  cannot  be  a  fee  simple.    By  possibility  it  may  last 
forever,   for  the  issue  in  tail  may  never  come  to  an  end. 
But  its  duration  is  strictly  measured  by  the  existence  of 
the  issue  in  tail,  and  when  they  end  the  estate  determines 
It  is  in  fact  a  determinable  fee,  but  it  differs  from  such  a 
fee  created  by  direct  limitation  in  this,  that  there  is  a  rever- 
sion in  fee  simple  expectant  on  it. 

Being  in  no  way  an  estate  in  fee  simple,  it  is  not  within 
either  The  Devolution  of  Estates  Act  or  the  Inheritance 
Act,  and  therefore  must  descend  as  at  common  law,  as  modi- 
fied  by  the  Statute  of  William  IV. 

5.  Contingent  Remainders. 

^^    If  contingent  remainders  are  properly    described    as 

estates"  then  such  as  stand  limited  in  fee  will  fall  within 

the  enactment;  but  if  not,  then  they  are  not  affected  by  it 

but  are  left  to  devolve  under  the  prior  law.  ' 

It  is  a  habit  which  is  almost  universal  to  speak  of  all 
interests  in  land  as  estates.  The  best  conveyancers  use  the 
term,  and  divide  estates  into  estates  vested  and  contingent 
Fearne  so  classifies  them,  and  under  the  head  of  contingent 
estates,  places  contingent  remainders («).  Preston  also 
divides  estates  into  vested  and  contingent (v).    But  when 

(«)  Fearne,  Con.  Rem.  1. 

(v)  1  Preston  on  Est«tes,  ai. 
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^n  h?r  °'\r'"^'  """^d"  h-  to  be  examined  it 
w  1  be  found  that  it  i.  not  ui  ertate,  but  rather  a  po«. 

atacnbed  as  an  intereat  »-    *™  J' 

At  common  law  there  were  bat  two  ertatea  in  land 
.^cUy  apeaking,  an  eatate  in  fee  aimple  and  an  ertate  for 
Me  There  were  some  varieties  of  fees,  such  as  determin- 
ab^  t^  conditional  fee.  and  qualified  or  ba«,  fees.    The 

eUher  by  the  grantee's  life  or  the  life  of  another.  "The 
above  mentioned  estates  are  the  only  estates  known  to  the 
common  aV'(«,)     Estates  tail  were  not  known  until  after 

he  statute  De  doni,,  «nd  arose  out  of  that  statute.  EstaiL 
for  years  were  not  originally  estates,  but   their   present 
digmty  IS  said  to  be  due  to  a  statute  of  Henry  VIII.  (x) 
When  the  statute  of  Quia  emptore,  was  passed,  whereby 

zz  :z    ^^^°"''^' "  *^^^^^  "^  ^*-  ^  '- 

Mr.  Joshua  Williams  was  of  opinion  that  contingenc  re- 
ma mders  were  originally  Ulegal(i/).  Whether  that  is  cor- 
rect  or  ^^^  ^^  inconsistent  with  what  we  know  of  the 

feudal  .orstem  that  an  estate  without  an  owner  should  have 
been  possible;  and  that  occurs  where  a  remainder  is  lim- 
ited  to  a  person  not  in  esse,  or  not  ascertained,  when  the 
conveyance  is  made  or  the  remainder  is  created.  Certain  it 
«  hat  a  contingent  remainder  must  be  preceded  by  a  free- 
hold estate  m  order  that  the  seisin  of  the  freehold  should 
be  m  some  one.  For  a  contingent  remainder  not  being 
vested  either  in  interest  or  possession,  there  would  be  no 

a  f^l*^  \^'Jr^''^  >'  «>«  P^ding  estate  were  not 
a  freehold.  And  if  there  is  no  vesting  in  interest,  either  be- 
cause the  person  to  take  the  interest  is  not  in  esse,  or  the 
event  upon  which  alone  he  can  take  it  has  not  happened,  it 

{»)  Challi.,  R.P.  2nd  ed.  60. 

(*)  ChaUh,  R.P.  2]id  ed.  60. 

iV)  WHUam..  R.P.  IQth  «d.  348 
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in  difficult  to  see  how  a  contingent  remainder  can   be  an 
eitate.     Indeed,  as  we  have  said,  the  same  conveyancers 
who  for  the  purpose  of  classification  speak  of  contingent 
remainders  as  estates,  when  they  come  to  examine  their 
characteristics  treat  them  as  interests  only.    Thus  Preston 
«ys(«) :    "Every  estate,  more  accurately,  eveiy  interest 
was  either  vested  or  contingent."    And  at  a  later  page(a) 
he  says,  "A  contingent  interest  does  not  give  any  certain 
nor  any  immediate  right,  or  any  estate  in  the  land;  it  gives 
a  mere  possibUity."    And  again,  "Strictly  speaking,  there 
cannot  be  a  contingent  estate.    There  may  be  a  contingent 
interest;  but  no  interest,  except  such  as  is  vested,  is  accur- 
ately termed  an  e8tate"(6).   Mr.  Joshua  Williams  say«(c)  • 
A  contingent  remainder  is  no  estate;  it  is  merely  a  chance 
ct  having  one;  and  the  reason  why  it  so  long  remained  in- 
lUienable  at  law  was  simply  because  it  had  never  been 
thought  worth  while  to  make  it  alienable."   And  Mr  Chal- 
1«,  m  dealing  with  merger  of  estates,  points  out  that  the 
interposition    of   a    contingent    remainder   between    two 
vested  estates,  which  would  otherwise  merge,  will  not  pre- 
vent merger.   "A  contingent  remainder,  not  being  in  the  eye 
of  the  common  law  an  estate,  but  only  a  possibility  to  have 
an  estate  at  a  future  time  upon  the  happening  of  a  con- 
tingency,  did  not  suffice  to  prevent  merger,  if  interposed 
between  two  vested  estates,  which  were  otherwise  such  that 
the  one  would  merge  in  the  other"(d). 

If  we  assume  now  that  the  Legislature  intended  to  be 
accurate  m  describing  the  estates  to  which  The  Devolution 
Of  Estates  Act  should  be  applicable,  we  must  exclude  from 
Its  operation  all  contingent  interests.    Comparing  this  en- 

(«)  1  Preston  on  Estates,  61. 
(o)  P.  76;  see  also  p.  88. 
(*)  2  Preston  on  Abstracts,  92. 
(c)  WHHams  R.P.  loth  ed.  3S9 
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•etment  with  others,  we  are  confirmed  in  thii  view.  Con- 
tingent  intereata  were  not  SMignable  »t  law.  They  were 
revived,  and  first  made  assisnable  in  1851(#),  after  having 
been  abolished  two  years  before  by  an  Aet(/),  which  the 
later  Act  repealed  And  in  the  enactment  by  which  they  ar« 
mad.'  assignable  they  are  described  as  "interests,"  and 
classed  with  other  interests  of  an  executory  character.  "A 
eontingent,  an  execntoiy  and  a  future  interut,  and  a  poad- 
b.lity,  coupled  with  an  interest  in  land,  whether  the  object 
of  the  gift  or  limitation  of  such  interest  or  possibility  be 
or  be  not  ascertained,  also  a  right  of  entry,  whether  imme- 
diate or  future,  and  whether  vested  or  contingent,  into  or 
upon  land,  may  be  disposed  of  by  deed"(^). 

By  The  WMs  Act  before  1874,  "Estates,   possibilitiea, 
nghts,  titles  and  interests"  were  made  devisable,  whether 
they  are  "in  possession,  reversion,  remainder  or  contin- 
gency"(fc) ;  and  since  that  date  the  power  to  devise  is  ex- 
tended  to  "all  contingent,  executory  or  other  future  intei^ 
ests  m  any  real  or  personal   e8tatp"(»).    Not  only  is   it 
noticeable  that  the  Legislature  adheres  to  the  expression 
"contingent  interests,"  but  also  that  the  interests  that  may 
bt  devised  are  carefully  referred  to  in  a  comparatively  long 
detailed  list,  which  is  in  striking  contrast  with  the  narrow 
restrictions  of  The  Devolution  of  Estates  Act.    Again,  the 
Act,  as  at  present  consolidated,  contains  the  original  Devo- 
lution  of  Estates  Act,  and  the  Statutes  of  William  IV.  and 
Victoria  on  descent.    And  taking  the  whole  now  as  one  Act. 
we  find  the  same  striking  contrast  between  the  various  in-' 
ttrpretation  clauses.     Thus  the  Statute  of  William  IV. 
makes  "land"  include  hereditaments,  corporeal  and  incor- 
poreal,  money  to  be  laid  out  in  the  purchase  of  land,  chat- 

(•)  14  4  H  V.  0.  7,  ■.  «. 
if)  12  V.  0.  71,  s.  & 
(9)  R.8.0.  &  110,  s.  & 
(ft)  RJ3.0.  c.  128,  t.  2. 
(0  Ibid.  s.  la 
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t€l..nd  other  perwnal  property  tran.mi«.ible  to  hein, 

T     '  r"'^"'*"^'  •••K»»^.  »it'^  and  ^.tere«^  or  any  of 
X("r  '"  '^"°'  """""'    """••'"^-  -   -tin! 

The  Statute  of  Victoria  make*  "real  e-tete"  include 
"every  estate,  intere-t  and  ri.ht,  le.al  and  equitab  e  heW 
m  fee  simple  or  for  the  life  of  another"  (k) 

It  s^m,  clear  beyond  doubt  then,  that  when  the  mime 
Act  confine,  the  provision,  ««  to  ™cce».ion  of  the  per^nj 
representative,  to  "estate,  of  inheritance  in  fee  simple  a„d 
a  1  estatai  held  by  the  deceased  for  the  life  of  anX;  ' '  U 
eton  .      'T  '"  '"'^  intentionally  restricted  the  appl  - 

^hat  d  fin.t.on;  and  that  possibilitie,  and  contingent  inter- 
est,  ^.ng  expre«,ly  mentioned  in  other  clau««i  of  the  Act 
^ould^pas,  thereunder  and  not  go  to  the  personal  repr:! 

6.  Executory  and  Future  Interest!. 

executory  mterert,    would    include  contingent  interct,. 
The  djfTerence,  to  bring  it  to  a  point,"  «y,  Pre,ton(i), 

contingent  interests  are  executory.  For  thi,  rea«>n  it  i, 
ncce^ary  to  dirtinguid,  between  those  interert,  which  are 
executory  and  not  contingent,  and  tho«  interest,  which  I« 
contingent,  and  necemarily  executory." 

Bearing  this  diatinction  in  mind,  the  term  will  here  be 
««d  »  more  properly  applicable  to  future  interest,,  which 
ar«e  by  mean,  of  conveyance,  operating  under  the  Statute 

(/)  R.8.0.  c.  127.  •.  21,  ,..,.  1 
(*)  Ibid.  s.  98.  ■.■■.  I. 

(I)  1  Preston  on  Eatates.  «3, 
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cf  Um..  or  under  wilk  "The  faet  tluit  tb«  ingenuity  of 
conveywicen.  operating  upon  the  Statute  of  Willi  and  the 
Statute  of  U«Mi.  haa  deviaed  other  proapeetlve  poMibilitiea, 
unknown  to  the  common  law,  aa  intereata  to  ariae  at  a  future 
time,  which  are  not  e»tate«,  but  which  will  be  estates  when 
they  ariae.  make*  it  neceaaary  to  diatinguiah  executory  inter- 
erta  from  contingent  remainden(m)." 

In  Butler'a  note  to  Feame'a  diviaion  of  eatates  into 
vested  and  contingent,  it  i«  aaid   that,   while  it  might  be 
inferred  that  Mr.  Peame  conaidered  that  under  a  condi- 
tional  limitation  or  executory  deviae,  the  cfntui  que  utr,  or 
the  deviaee  took  a  veated  ftate,  while  the  uncertain  event 
wa«  m  ampeniie,  yet  the  fee  limple  being  in  the  peraon  from 
whom  the  land  moves  or  his  heira  awaiting  the  event,  the 
person  taking  under  the  conditional  limitation  or  execiitory 
devise  cannot,  while  the  auspenae  eontinues,  have  in  the 
proper  sense  of  that  word  an  eitate.    Thus  A.  granta  to  B. 
and  his  heira,  to  the  use  of  C.  and  hia  heirs,  from  1st  Janu- 
ary  next.    The  fee  remains  in  A.  awaiting  the  arrival  of 
1st  January.    Meantime,  while  awaiting  the  arrival  of  1st 
January,  C.  has  not  an  eatate  in  poaaeaaion,  for  he  has  no 
nght  to  present  enjoyment;  he  has  no  remainder  for  the 
existing  estate  is  a  fee  simple;  he  haa  not  a  contingent  inter, 
est,  as  he  is  in  being  and  aacertained,  and  the  event  is  cer- 
tain  to  happen ;  and  he  has  not  a  veated  eatate  aa  the  fee  is 
in  A.    He  haa,  therefore,  no  estate,  but  the  certainty  of  get- 
ting one.    So,  also,  if  a  devise  be  made  to  A.  to  take  effect 
from  and  after  a  certain  event,  the  fee,  awaiting  the  event 
will  descend  to  the  testator's  heir  at  l8w(n),  and  in  the 
interval  A.  has  nothing  but  the  certainty  of  getting  an 
eatate. 

In  caaea  of  this  kind  the  element  of  uncertainty  or  con- 
tingency is  not  necessarily  present,  and  when  not  present, 
(M)  OiallU,  R.P.  2nd  ei.  57,  68. 
(a)  8m  EgerUm  y.  Mauey,  3  C.B.N.S.  at  p.  3U.  per  WllHami,  J. 
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the  int^mrt.  .re  not  contingent,  though  they  .re  executory. 

e«t.  e.  The  limiUtion.  .re  executory,  .nd  -  rf.r  .  certain 
flx«l  nght  to  .n  e-Ute  in  po«««on  .t  .  rut,a«  peHod 
but  no  prewnt  eet.te(o).  *^ 

Thi.  m.y  be  further  illu«tr.ted  by  .1.  al.Mt .  oti.l  c.  n- 
mon  pr.ctice,  either  under  the  8t.t.  h  i  r  .  .  ,  t,^,, 
tory  devi««,  to  limit  .  fee  «mple  .',...•  a„.  in  -'l.  r.  .:  ;,„.  ,f 
a  fee  .imple.  Thu%  if  I.nd  be  de^  ..1  , ,  ' .  ,„  |  aj.  )..,v. 
but  ,f  he  die  under  twenty-one,  .,  n  (o  U.  .nl  hi,  nr.r  ' 
the  dev«e  to  B.  i.  good  m  .n  executory  d^vi...  v  ,n.«h  the 
«me  mtereet  would  h.ve  been  void  if  atu..„,ted  •  !.e 
created  by  a  conveyance  operating  .t  con  n -.,.  1  ,•  n..,, 
B.  cannot  have  an  ertate,  for  the  whole  fee  i.  .a  ....  subject 
t«  bc.ng  divested  if  he  die  under  twenty-one. 

Similarly,  by  a  conveyance  operating  under  the  Statute 

.L    r    ^k"      "  """'  ^-  "'"™  '«""  •»'«>*d-  ""d  from 
and  after  the  return  of  C.  to  the  ««,  of  C.  «,d  hi.  heirs. 

h  re  a  ha.  no  ertate  until  he  return.,  the  fee  being  in  B. 

But  when  he  return,  the  uae  diifu  into  C,  .nd  he  become. 

tenant  ,n  fee  «mple.    For  the  purpow  of  our  enquiry  thi. 

fprnihar  instance  of  an   executory   intere«  i.  un.u?uble 

becau.eC.'.  death  before  returning  would  render  the  eveni 

impo»„ble.    But  if  the  estate  were  limited  to  C.  and  hi. 

he.rs  a.  «K.n  „  D.  should  return  from  abroad,  and  before 

lasted  would  be  executory  only,  .nd  not  an  estate. 

The  benefit  of  an  executory  limitation,  which  thu.  pur- 
ports  to  create  a  future  interest  of  the  quantum  of  a  f ee,  wa. 
descendible  at  common  law  in  a  regular  course  of  desi^ent 
a.  soon  as  the  person  was  ascertained  in  whom  it  would  vest' 
where  the  person  was  uncertain(p) ,  and  executory  devised 

(o)  Fearne,  Cont.  Rem.  2. 

(P)  Watkins  on  Uesoent,  13. 
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and  possibilities  were  devisableCg).  By  the  Statute  of  Wil- 
ham  IV.  all  interests  capable  of  being  inherited  were  snb- 
jected  to  the.  new  rules  of  descent;  and  by  the  Wills  Act 
they  are  made  devisable.  They  are  not  mentioned  by  name 
m  that  part  of  the  enactment  which  was  formerly  the  In- 
heritance Act.  but  they  might,  by  a  generous  interpretation 
be  uicluded  in  the  expression  "every  interest  and  right  held 
m  fee  simple." 

The  express  mention  of  these  interests  in  these  enact- 
ments, and  their  very  noticeable  omission  from  The  Devolu- 
tion of  Estates  Act,  emphasizes  the  conclusion  that  they  are 
not  affected  by  the  latter  enactment,  but  must  still  descend 
as  formerly.  , 

7.  Possibilities. 

Three  kinds  of  possibilities  are  said  by  Challis  to 

exist (r) : — 

(1)  PossibUities  coupled  with  an  interest,  as  contingent 
remainders  and  executory  interests;  which,  so  soon  as  the 
person  m  whom  they  will  vest,  if  they  do  vest,  is  ascer- 
tained, are  both  descendible  and  devisable(«). 

(2)  Bare  possibilities,  as  the  possibUity  of  reverter  on 
the  breach  of  a  condition,  and  the  possibility  of  reverter 
upon  a  common  law  fee  other  than  a  fee  simple;  these  at 
common  law  are  descendible  but  not  devisable (*). 

(3)  Absolutely  bare  possibilities,  or  mere  expectations 
ol  possible  benefite,  not  founded  upon  the  dispositions  or 
provisions  of  my  operative  assurance.  These  at  common 
law  are  neither  descendible  nor  devisable;  though  the  suc- 
cession of  children  by  representation  in  heirship  often  did, 
so  far  as  the  expectations  of  heirs  are  concerned,  amount 

(?)  Jonrs  V.  Roe,  3  T.R.  88. 

(r)  CliBllis,  R.P.  2nd  ed.  66,  note. 

(t)  See  also  Challis,  p.  73. 


POSSIBILITIES.  gg 

with  anTn SrS"  ant      "t  ""^  '"^"  P'*^'"'*^  "^^P'^d 

u«.  IV  bu. ».  m^.^T™*^ "  "=  »"'»'• »'  wii- 
<.«  -*,ttr.':SLT^Htbtb.M''  r '  -^ 

whifh  io  ♦!.»  .  "^^*  "^^d  "1  fee  simole  " 

wnien  is  the  expression  used  in  *h^  i  **  «"ipie, 

they  do  not  rise  to  fhT^      t      .        '***^''  «°a«*°»«nt,  for 
1.W  -  modified  by  tbe  Statute  of  Wffl^  ,v    .L""""?" 

-e^j-ed,  but  d.  not  p»  uude,  n.  r*!^,":;!!,:: 

(«)  R.S.O.  c.  128,  ..  36 


64 


INTERESTS  NOT  WITHIN  THE  ACT. 


There  are  some  possibilities  that  do  not  from  their 
nature  enter  into  this  discussion.  Thus  on  a  gift  to  the  sur- 
vivor of  several,  each  has  a  possibility,  but  his  death,  leaving 
the  others,  ends  it.  Hm>  with  a  devise  to  one  upon  attaining 
a  given  ag»,  or  to  the  ciiildren  living  at  a  given  period. 

The  expectancy  of  an  heir  at  law  was  also  a  possibility, 
but.  for  olmous  reasons,  it  does  not  concern  m  now. 

There  is  another  kind  of  possibUity,  however,  which 
arises  out  of  the  Wills  Act.    Where  any  child  or  other  issue 
ot  a  testator,  to  whom  any  real  estate  is  devised  for  any 
estate  not  determinable  at  or  before  the  death  of  such  child 
or  other  issue,  dies  in  the  testator's  lifetime,  leaving  issue, 
and  any  of  the  issue  of  such  person  are  living  at  the  death 
ol  the  testator,  the  devise  takes  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the  will(w), 
This  section  was  passed  to  prevent  a  lapse;  and  the  devisee 
who  has  such  a  possibility  may  devise  it(x),  and  it  will  pass 
by  his  will  as  if  he  had  died  after  his  testator,  though  he 
may,  in  fact,  die  before,  provided  that  he  leave  issue.    Thus, 
if  a  tertator  devise  land  in  fee  simple  to  A.,  his  son,  and 
A.  die  in  the  testator's  lifetime,  having  made  a  will  leaving 
ali  his  estate  to  his  son,  who  survives  the  testator;  the  will 
of  the  testator  is  to  take  effect  as  if  A.,  his  son,  had  died 
after  him.    Is  the  interest  which  passes  by  his  will ' '  an  estate 
of  inheritance  in  fee  simple  t"    Though  the  son  A.,  has  but 
a  possibility,  or  spes  successionis  during  his  lifetime,  and 
even  after  his  death,  until  the  testator  in  fact  dies  in  the 
lifetime  of  some  descendant,  yet  the  circumstances  are  to  be 
taken  as  if  the  son  had  survived  his  testator.    This  is  so 
severely  so,  that  estate  duty  is  charged  as  if  the  survival 
were  a  fact  instead  r,t  a  fiction.    The  special  enquiry  now 
before  us  restricts  the  consideration  of  the  subject  to  the 
(IT)  R.S.O.  c.  128,  9.  36. 
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moment  of  the  death  of  fi» 

dovii^e  ha«  nothi  J  2  ,"  ''P«^««<«'-  Hi«  heir  or 
outlive  the  nmt  Z^  0^1^°'-  ""''  ''''  ''  -" 
^  -  e^tate.  It  i«  impo^fb^  to  l^haTr  "^  "''  ^ 
more  than  a  possibility  ^  **"**  "  '"•      '*  i«  no 

out  of  The  Devolution  of  eIT  .  '  ""^''^  «"«« 

within  the  Act.     Th,«   iJnT  ^'^      ''^'  ^^''''*  "  ""* 
within  the  year  (noXe  yea^rafri'/'  '^  ^"^^^"^ 
l-*-  has  only  «  chance  of  s^ccS  .     t'  ^  "^'"^'"'^  '^^''th, 
«"e  for  a  share  after  p^Zenf     f.V^'  '«'"^-  O"- «  "»?ht  to' 
•-presentative  is  c  lo  hed'Xhe  wff  ?^'      ''^'^  ^"«°«' 
-at.  i„  ,ee  simple.     It  i^  tr„rt  if  ^  ""' "^"^'^^-^ 
hei"  or  the  official  guardian  is  nec^*  !  '""""'•'*°««  «f 
but  the  whole  estate  is  i„  the  plrZTt^       '  conveyance, 
squires  to  sell  in  order  to  nav^.t       7"««°*««^«-    "  he 
«>,  and  in  that  case  the^Z7  "^  *'"^"''"*«'  ^^^  '"-y  do 

-d  in  the  event  nTvfrh^;:':T,^^*«  "°  "***^  ^  ^'^^  '-'J. 
Pr-eeds  after  payment  of  2LTt  '""'H^  *°  *"^  ^  ^"^ 
personal  representative  may  1;  f  "*' "°  *^«  «*«''  ^and,  the 
event  the  land  will  shift  ntothr"^«*"  ""'  ''"'  '"  *''«* 
«-  time  has  a  title  to  1' t  Jt^^- V'°  ^''^  ^''^ 
ti"R  the  land,  depending  as  it  H^  ''^""'*'  "^  »^t- 

heing  determined  by  the  act  on  of^h  "''"  '"  '"^^'^  "«» 
tive,  must  be  elassed  with  th  *'"^°"'  representa- 

-d.  or  with  an  ^^l^  r  fr^*""""  "'  '^^  ''^••-  ^»  «- 
coupled  with  an  in^e^st  I  !  ?  '°*""'*'  °'- «  Po^'-hilitv 
;«  ^ee  simple,  for  thl:!',^  ,t  tTer^^  1  ^"'^^^^- 
t've.  and.  consequently  if  aln '«  ^"^""^  ^epresenta- 
the  land  vestedTn  him'^,i  inteZ  f^,  ""^  ^°  ^'«  before 
Act  to  his  personal  reprllr  7:l:lr  ""'^^  ^^^ 
„      (y)  Mulcak,  r  Colli  o.  T  "'*^  «^°  «"  '«nd  to 

'-'«-  V.  ..m«.V3  mS"-;*^.^*-  «•  •*  P-  ^.  per  Fergu«.„.  j., 

5 — ABM. 
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his  heirs,  or,  if  converted  into  money  by  the  personal  ropre- 
sentative  of  the  principal  estate,  to  the  personal  representa- 
tive of  the  beneficiary  as  money (z). 

8.  Wrongful  Seisin. 

The  wrongful  seisin  of  a  trespasser  has  always  been  an 
inheritable  interest,  though  not  a  devisable  one  at  common 
law.  Descent,  at  the  common  law,  was  traced  from  the  per- 
son last  actually  seised.  And  the  nature  of  the  seisin  made 
no  difference  in  its  inheritable  quality.  So  strict  was  the 
rule,  that,  if  a  disseisor  died  seised  leaving  an  heir,  the  heir 
was  taken  to  be  in  6y  the  law,  and  prima  facie  rightfully 
entitled;  and  the  law  having  cast  the  seisin  upon  him  by 
descent,  protected  him,  and  the  right  of  entry  of  the  true 
owner  was  taken  away,  and  he  had  to  resort  to  an  action  to 
try  t£e  right  (a). 

We  have  now  to  consider  whether  this  wrongful  seisin 
inheritable  in  its  nature,  is  at  the  present  time  an  estate 
of  inheritance  in  fee  simple  within  the  meaning  of  the  enact- 
ment under  consideration. 

"A  disseisor,"  says  Preston  (6),  "is  a  person  who 
acquires  a  seisin  without  any  title.  A  necessary  effect  of  a 
disseisin  is  to  divest  the  estate  of  the  former  owner,  and 
convert  it,  at  first  into  a  right  of  entry,  and,  eventually,  by 
a  descent  which  tolls  an  entry,  or  by  the  Statute  of  Limita- 
tions of  21  James  I.,  which  takes  away  the  entry,  into  a 
right  of  action.  But  the  estate  of  the  disseisor,  while  it 
remains  subject  to  a  right  of  entry,  may  be  defeated  by  the 
entry  of  the  rightful  owner ;  or  by  the  action  of  such  owner, 
so  long  as  his  remedy  by  entry  or  action  continues ;  or  the 
estate  may  be  restored  to  the  rightful  owner  by  remitter." 

(e)  Contra,  per  Meredith,  J.,  Mulcahy  v.  Colling,  25  Ont.  R.  at  p. 
246;  but  the  point  was  not  presented  for  argument,  nor  did  the  case 
turn  upon  it. 

(a)  Williams  on  Seisin,  155. 

(6)  2  Preston  on  AbstracU,  388. 
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And  aeain  "  i  a:     ■  ' 

«dere/?n  [J^^^^  '"  "^^  ^^^^r  re,pects  to  be  eon 
differene,  that  ht  Stde^  'Tt'"^  '^^"-^  -'th  tl 
-rd,n^  to  cireu^Htanei  by  i!  '^  *'^  ^°*^'  ««•.  ac- 

pnetor(c). "  """'  "^  ">«  «et'on  of  the  rightful  pro- 

^'^^^^'^^^I'J^  '7^-  »  another  rule 

-P^es.  and  that  rule  "XT  a^"^  °"  th«  «-e  p^! 
«  "^-"^^  ««   estate  Z  ^    "  ff?/"*"^'^  ^^  Zong 
wrongful,^  geta  pos^ion  of  ^if /'^;      «    «    P««on 
becomes  wrongfuUy  entiL  to  "^^  "^  "^"^^^r,  he 

«°d  to  no  leas  estate  Yntht.  ""!,  "^"^  ^  ^^  «i»^Ple 
--.full,  encloses  ^  ^^  o^^ a^^'  !^-'  ^'  «  ^^-tter 
<>«  n  and  lives  there,  he  aeauilT  ^'  ""**  ^"^^  a  hut 

i«  own  wrong  in  i  rd'^reh'heT  "  '"  '"^^'^  ^^ 
T:^  and  the  owner  of  the  t^t  i«  .      ""'''''^-    ««  » 
that  until  by  length  of  time  thI11,/Tr'^-    ^*  "  tr»e 
have  confirmed  his  title  Te  mat  K   .       "'  Invitations  shall 
-»•    But  as  long  as  he  «mZ  t    '"''  ""*  ""'  '^^^  P«>- 
WJJ,  nor  for  years,  nor  f o^Hfe^n     "  °'*  *  "^'^  *««"»*  at 
"'«  freehold  to  hin  and  ll  1°     ^°  ^^   ^^  has  seisin  of 
•"eantime.  has  but  a  n^t  o^entT*     •  ^""^  "^^^'"^  o^ner 
««iuivalent  to  seisin;  Tuf he  is "^i:  "f  «  --^  respects 

ttr  tr:r:^-  --« -r^^^rrt^  -^ 

mcy,  as,  or  course,  thev  m  «♦  j  ^"^^  time 

nghtful  owner"  still  oy^ Z^  ^'  "^"^^^  *hat  the 
he  disseisor  as  having  an^^  <  W    ^^"^  ^^^^ 
.'defeasible  by  the  ent.y"Ttl      tf  ""^  «"«'"  "^^ 
^--.  and  the  citation  lo^tt^'^'l  ""'"•      ^^^- 
(c)  Ibid.  396.  ^^^  expression  as 

(<*)  Willi,n,g  on  Seisin,  7 

that  «L  b^'Sten'tJlH'  P-  ^2'"  "W'onK  is  unli„,f  . 
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aignifyiiiK  the  unlimited  nature  of  the  wrong,  i.e.,  a  Oian 
wrongfully  in  piHwefwion  must  have  an  unlimited  interest, 
because  the  law  does  not  provide  limitations  for  wrongful 
interests.  It  is  true  that  both  speak  of  the  disseisin  as  di- 
vesting the  estate  of  the  rightful  owner,  and  turning  it 
into  a  right  of  entry  or  action.  But  if  the  rightful  owner 
succeeds  in  his  entry  or  action,  it  must  be  because  he  right- 
fully has  the  actual  estate  in  fee  simple  in  himself. 

Mr.  Watkins  appears  to  disapprove  of  the  idea  that  the 
disseisor  has  an  estate.  He  opens  his  treatise  on  descent  by 
stating  that  ancestors  from  whom  hereditaments  can  be 
derived  by  descent  are  divided  into  those  who  have  taken  by 
purchase,  and  those  who  nave  themselves  succeeded  by 
descent.  And,  after  stating  that  there  are  other  persons 
from  whom  descent  may  be  traced,  and  lamenting  the  copy- 
ing by  one  writer  from  another  without  enquiry,  proceeds: 
— "The  rule  we  are  speaking  of  is  thus  frequently  applied 
to  matters  which  are  absolutely  without  its  view,  as  it  applies 
only  to  ihe  rightful  estates  of  the  tenant,  as  tenant;  or  in 
other  terms,  it  is  expressive  of  the  modes  by  which  the  law 
enables  him  to  take  such  estate.  Nor  does  it,  indeed,  apply 
unexceptionably  to  him.  It  has  nothing  to  do  with  dis- 
seisins, abatements,  etc.,  which  are  estates  gained  by  wrong. 
For  where  an  estate  so  gained  descends  to  the  heir  of  the 
disseisor,  the  estate  so  taken  by  the  heir  is  presumed  to  be  a 
rightful  one  until  the  contrary  is  shown(/)." 

And  in  a  note  it  is  said : — "An  estate  gained  by  wrong  is 
always  a  quasi  fee ;  for  wrong  is  unlimited  and  not  contained 
within  rules;  as  if  a  tenant  for  life  be  disseised,  the  dis- 
seisor gains  a  fee. ' ' 

When  we  regard  the  extreme  importance  attributed  to 
seisin  by  the  common  law,  and  the  restrictions  as  to  assign- 
ing causes  of  action,  and  compare  them  with  the  compara- 
tive neglect  of  seisin  at  the  present  day,  and  the  freedom 

(f)  Watkins  on  Descent.  4th  ed.  4.  . 


WRONOKU;,  SEISIN 

P-^nt  day  to  adhere  tT  t^e  !„o     ?    "^  "^  ''"'^''  *»  «'« 

»-ly  were.  Wy  „f  Ji^T"  "'  °°*  """*  ^"^^  '«- 
J«»d  itself,  wan  ori^UyThe  u„  ^T  *™''^'^°  "^  «'« 
-nee;  at  present,  while  it  '  TT^  "^^''"^  «*  '^^nvey. 
f-^iy  'alien  intci  dis^t.  A  wroJ  f'^''  '  '"  ^^"^ 
law  could  not  be  assigned-  «t  n  '°*'^  "^  *'"^  "«™'non 

-"veyanee  of  the  lan^  tlf  o?""V'  "'"''  ''"'''  '"  ^«<'^  * 
d'««"in(^).  Descent  i  no  ,^"'^''  *'*  ">*>*  °'  ^«to^  on  a 
actually  seised.  Hi^  "" '•"f  ♦''"-d  from  the  person 
broken)  are  assignable  And  n  1?  i'""'"*  ''"•  """^^ition 
--treated  by  Z  rlo^^^^Tprl'T ^^  -""''°  - 
«  the  land  itself.  Mr  Cham  ^    '^  Limitation  Act 

"ays  that  they  were  not  „.-°  T"'''"^  "^  *«'•«««' yea«. 
d.Htr„ction  at^he  ;,?  n^r?  "*"*^^'  '^^"^  ^^^e  2 
hold,  and  he  says,  "An  estat.  ''T"""  '"*"'"«  ^^e  free- 
"'on  law,  be  defended  at     w  '  ""'^  ""*'  ''^  ^^e  corn- 

been  no  e8tate(A)  "  "^  "*  ''""""on  law  to  have 

doubtedly  as  between  paries  '1  "t  ™«"*«'»«^'J ;  and  un- 
treated. Thus,  it  may  be  tr  -  ^""  '"'  "^•"^'-  '*  «  «> 
deedO),and«peJnTlaimJrT"''  '^  ^'^"^'>'  -  by 
"ot  be  allowed  to  disp:te r,aS:  T  '•"  "-  '"^  ^"' 
person  also  claiming  under  it  th*K  "^"'"'^  ''"y  «tber 
""'ner,  they  may  both  do  8o(aV  '  "'  "'"''"^*  ^^e  true 

(«)  Board  V  lituirH  r  i>   „  „ 
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Bat  it  does  not  at  all  follow  that  such  m  a  proper 
dewription  of  it  in  an  Act  of  the  Legialatare,  which  in  other 
aections  coven  this  interest  by  apt  and  unmistakable  words. 
Daring  the  wrongful  seisin  the  true  owner  undoubtedly  has 
an  estate  in  fee  simple  in  actual  reality,  and  that  a  rightful 
estate.  The  fiction  of  his  having  only  a  right  of  entry  or 
action  must  be  taken  to  have  disappeared  with  the  intro- 
daction  of  the  modem  law  as  to  limitations  of  actions. 

Lord  St.  Leonards  thus  describes  the  effect  of  the  mod- 
ern statute :—"  Under  the  new  Act  possession  gives  the 
right,  and  not  only  gives  the  right,  but  transfers  the  estate. 
All  former  statutes  barred  the  remedy,  but  did  not  bar  the 
estate ;  they  did  not  create  estate,  although  they  enabled  the 
party  to  hold  against  the  world.  But  the  new  statute,  in 
point  of  fact,  gives  the  estate  to  recover  which  the  remedy  is 
barred,  for  it  bars  the  remedy  and  binds  the  estate  (i)." 
The  idea  of  transferring  the  estate  is  not  quite  correct,  the 
statute  declaring  that,  at  the  expiration  of  the  time  for 
bringing  the  action,  the  right  and  title  of  the  true  owner 
shall  be  extinguished.  But  in  other  respects  it  is  perfectly 
clear  that  the  tnie  owner  is  recognized  as  having  an  estate, 
liable  to  extinguishment :  and  the  trespasser  must  therefore 
have  bare  seisin. 

If,  however,  the  disseisor's  interest  is  still  to  be  described 
as  a  fee,  it  must  be  a  wrongful  one,  and,  therefore,  purely 
fictitious.  And  it  is  a  fair  hypothesis  that,  when  the  Lejiis. 
lature  passed  the  Act  in  question,  it  was  dealing  with  ripht- 
ful  and  not  wrongful  interests  and  estates,  with  normal,  and 
not  abnormal  eonrlitions.  If  the  true  owner's  interest  is 
only  to  be  described  as  a  right  of  entry  or  action,  then  it  is 
not  within  the  Act,  while  the  disseisor's  wrongful  fee  is. 
But  it  is  more  proper  to  assume  that  the  Legislature  referred 
to  the  rightful  estate  by  its  proper  name. 


(/)   hn(iii»niital  Smiilii  v.  RUIuiiiIk.  1  Con.  &  I..  84,  S,). 
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The  auggection  made  by  Mr  VVntir^t.-  •    *v 
•t«nd-    Thu.,  if  tenant  fni.  .  /  l^^  °'  •****«  '^'J  not 

ha,  not  an  estate  for  if^  "^  .  """"l"  """•""«•'  "• 
But  he  ha-  not  got  a  f ee  fl;  th.  .  '".""*  *"•''  "  '««''  '«• 
The  latter 'a  estat  conUnut  ^^^^1"^  ^T'"'™"- 
«s  much  an  eatate  in  fee  Z  ItTl'^tl''  f""  ^^°"'''  '«'<' 
I^or  h«  right  of  entryZZ  J  ^°  '"^"'^  '"^"t^d- 

«t-te  i,  determined  wit  the  d  ■  "°"  *'*  P''*'^" 
'ee.  then  it  must  be  taken  that  hi  ^""^  ^'^  *"  ^•*''  * 
ent  right,  unlimited  in  extent  and  "  rT  ''"'  "^  "PP"" 
«"  estate  until  the  .Jn^-ZST'^^'^^'''''' 
expression,  as  the  law  providi  ^o  ^^i^  i^''  *'  "''"*«^«  t''' 
e-.  the  seisin  being  unli:^  ":  ^Itr^^^i."*"- 

i^  i«  not  s  "t^a  e  T:I  V"*^"^*  "  *°  »>«  -"^d  a  fee. 
-inable  by  ent'^^oraron  ^T"  '5  "  '^'^"'"^  «^  *- 
able  fee  is  not  T  fee  simple  t?," '''''"'"^  "'•  ''^^^^'n- 
And  if  a  fee  determ^nabTe^l^i"'"*'  "J"*^  undeterminable. 

Within  the  enactment  atSsl "  "?f  ^"^'*^^'  "  °°* 
finable  by  entiy  or  action  Tku  <^«'eaaible  or  deter- 

within  it.        ^         *'°°'  ^''••^'^  »  «  ^"ngful  interest,  not 

in^^Hi^^^^Si  '^Z  Tirr '-'  --^^''--^- 

able  estates  in  the  and  anf  fn  f '  ^"'^  ''^'^  «°d  «init- 
for  the  trespaslr  J  hi rl„!;f "'  -^'"^  '^  "''^^-^^^^^ 
«  also  entitled  in  f ee  wol  ^f  .  T'"-  '''  ^«'^  ^^at  he 
*•-  simple  in  thetX  ne^n  Th  t^"*  '"'^^  -"  '^  *- 
i«  the  trespasser.  ^^'^  °"^°"  «nd  another 

01  a'::;;:r  did':::ts:  t"""'^^  "^ « ^^^ — 

the  hope  of  some  day   et^rL"  t^T""'  ^  ^''^^^'^  "■•*»» 
account,  or  be  sued  L  a'Sa  ,7    1" ^  '  '^  '^  ""^'  *« 

"CKisrat  JH  In  other  words,  would 
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the  court  puniab  hiAi  for  not  committing  •  wrong  by  con- 
tinning  to  trMp««  on  another 'h  land.    If  not,  then  it  would 
be  ineonnistent  to  hold  that  the  wrongful  aeiain  devolved 
upon  him  for  payment  uf  debta  and  ultimate  diatribution. 
If  wrongful  aeiain  ia  not  within  The  Devolution  of  Ei- 
taiei  Act,  how  then  does  it  deacendt    For  it  undoubtedly  ia 
an  inheritable  intereat.     In  practice  it  han  alwaya  been 
aaaumed  that  it  deacenda  under  the  Statute  of  Victoria  to  all 
the  children  of  the  diaseiaor  equally.    But  if  it  is  within  the 
acope  of  that  Act,  all  of  ita  provisionn  ought  to  apply.    And 
a  caae  can  eaaily  be  auggeated  which  makea  it  extremely 
doubtful  whether  that  waa  intended.    Thua,  if  A.,  a  bache- 
lor, ia  aeiaed  of  a  piece  of  land,  and  diea  inteatate,  leaving 
a  father  and  brothera  or  aiaters,  the  land  deacenda  to  hia 
father  for  life,  reveraion  to  hia  brothera  and  aiateraCw).  Now 
if  A.  ia  wrongfully  aeiaed,  can  the  wrongful  intereat  go  to 
the  father  for  lifeT  Can  it  be  aaid  that  it  wm  intended  that 
such  an  intereat  ahould  be  the  subject  of  statutory  aettle- 
mentt    Could  the  father  claim  the  "wrongful  fee"  for  life 
onlyt    And  could  the  true  owner,  on  hia  death,  claim  to 
have  a  new  right  of   entry  t      Must   not  the  heir  of  the 
di«eaaed  diaaeiaor  claim  in  fee  if  he  claim  at  all(»)  t    Thia 
is  independent  of  the  qneation  whether,  aa  descent  is  to  be 
traced   from   the  person   who   died   "entitled"    (for  ao 
"seised"  haa  been  interpreted  in  this  enactment),  the  dia- 
seMor  can  be  said  to  be  entitled  at  all. 

If  this  be  the  correct  interpretation  of  these  two  enact- 
ments, then  wrongful  seisin  must  descend  according  to  the 
rules  of  the  commop  law,  aa  modified  by  the  Statute  of  Wil- 
liam IV. 

Such  an  interest  is  also  devisable,  as  we  have  seen.    But, 
88  we  have  also  seen,  not  all  devisable  interests  are  within 
Tht  Devolution  of  Estates  Act,  and  consequently  if  a  dis- 
{M)  R.8.0.  c.  127,  «.  4.';. 

(»)  BecauM  wrong  "raven,  all  that  can  b«  gotten,  and  is  not 
governed  by  terau  of  the  eitatei."  »         > 


•■oHii  or  timr  ran  co»Dmo»  .^k.,       7) 
ii  fa.  *nirt»  ^     '  '"°«  "  •*"  «'  tal»ritM« 

to  .  ST^r.^;.^  «.«.».  b„k.„  H.V,  .„.„  .^ 

(i)  WAere  TA...  i.  So  Revemon. 
And  fint  where  there  is  no  reversion     Th-  a.*-    .- 

oeprived    The  form^!^      /  *"  "^  wrongfully  been 

^ieter»i„el    herCuTe  ;w:;;*  h  1"*'*  *"  ^''^'  ^ 
the  grantor    ThuslZl  '  ""  "'  ^^'  ""^^  «■*•»«  «' 

end  to  i,  and  entiu' ^ ZntrThisT*';  "  '"*  " 
"•e  estate  may  continue  fo^er  for  th j  ^>  '*'°*'''' 
'•e  broken,  and  therefo«  Zl  °'*'*"'°  ""^^  °°t 

^'i^ity  of  .^verter  only     1^7so\tr"""'  '"*  "  ^'■ 
^e  ^eservin,  a  rent.  with^ctro^renCor  al™  1 
years  «  assign.,,  with  a  clause  of  re-on^y  fl?^^.  \7 
dition.  there  is  no  reversion    bnt-  u.        "^  °^  ^''"• 

for  breach  only(o).  '       *  *  ^^^^^^  «'  «-«ntry 

-j«  J*"'  '**"  ^  Freeman  v.  Batrman  !>  p  a  ..^    , 

«'*•«'•  i'»''wo«,  2  B.  ft  Aid.  168  and  .uthorltJe. 
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We  have  already  dealt  with  poasibilities,  and  attempted 
to  show  that  they  are  not  within  the  enactment  in  question ; 
bnt  it  may  be  useful  to  further  consider  this  particular 
species. 

Such  an  interest  is  a  pure  right,  the  person  entitled  hav- 
ing no  estate  in  the  land.  It  was  a  descendible  right,  but 
not  a  devisable  one  at  common  law.  Though  descendible,  it 
did  not  follow  the  same  course  of  descent  that  the  land  itself 
would  have  followed  had  it  been  retained.  This  was  strik- 
ingly apparent  in  the  case  of  customary  lands ;  for  the  com- 
mon law  heir  always  succeeded  to  the  right  of  entry,  though 
after  entry  the  customary  heir  might  enter  upon  him  or 
enjoy  with  him(p). 

And  if  a  man  seised  ex  parte  materna  made  a  feoffment 
on  condition,  and  died,  and  the  condition  were  broken,  the 
heir  ex  parte  patema  had  the  right  to  enter ;  but  the  heir 
ex  parte  materna  might  in  turn  enter  on  him(g).  And  if 
a  man,  seised  in  right  of  his  wife,  made  a  feoffment  on  con- 
dition, and  died,  the  heir  of  the  husband  had  the  right  of 
entry  by  descent  from  him,  but  the  wife  or  her  heir  could 
afterwards  enter  on  him(r).  The  person  claiming  the  right 
ot  entry  had  to  make  himself  heir  to  the  person  of  the 
grantor (s).  The  condition  is  not  an  incident  of  the 
estate(0. 

And  where  there  is  a  devise  upon  condition,  the  heir  can 
take  advantage  of  the  condition,  though  no  estate  descend 
upon  him(u).  Thus,  a  devise  to  A.,  on  condition  to  pay  C. 
a  sum  of  money,  and  no  clause  of  re-entry;  the  heir  at  law 
might  enter  and  take  advantage  of  the  breach  of  the  eon- 


(p)  Shepp.  Touch.  140,  note  (y),  and  149. 

(g)  2  Preston  on  Abstracts.    In  a  note  to  Watkins  on  Descent, 
4th  ed.  227,  thia  is  said  to  be  a  "cunning  case." 

(r)  2  Preston  on  Abstracts,  427;  Shepp.  Touch.  150. 

(«)  2  Preston  on  Absf  acts,  422. 

{t)  Watkins  on  Descent,  227. 

(a)  Whittingham'i  oa$e,  8  Rep.  44  a;  Shepp.  Touch.  150. 


mOHTS  OP  ENTRY  FOE  CONDITION  BROKEN.  75 

dition,  bat  he  was  considered  in  equity  as  trustee  for  the 
legatee  to  the  extent  of  his  legacy(«).  He  who  was  pre- 
judiced by  the  devise  was  entitled  to  the  benefit  of  the  con- 
dition,  and  so  it  need  not  have  been  reserved  by  express 
words(w). 

Such  a  right  was  not  assignable  or  devisable,  and  could 
lie  exercised  at  common  law  only  by  the  heir(a;). 

For  two  years,  rights  of  entry  for  condition  broken  were 
made  assignable  by  deed,  by  an  early  8tatute(j/).  But  this 
enactment  was  repealed,  and  a  new  clause  enacted,  whereby 
rights  of  entry  on  disseisin  only  are  made  so  assignable(a). 
Bights  of  entry  for  condition  broken  are  included  in  the 
Statute  of  William  IV.  and  the  WUls  Act  before  1874,  under 
the  words  "possibility,  right  or  title  of  entry  or  action,  and 
any  other  interest  capable  of  being  inherited  (a),"  and  in 
the  present  Wills  Act  by  express  words(6). 

They  appear  to  be  included  in  the  Inheritance  Act, 
which  under  the  name  of  real  estate  includes  "every  estate, 
interest  and  right,  legal  and  equitable,  held  in  fee  simple  or 
for  the  life  of  another,  in  lands,  tenements  and  heredita 
ments."  By  a  generous  interpretation  this  right  might  be 
included  in  the  phrase  "every  right  in  a  hereditament." 

The  conclusion  is,  then,  that  a  right  of  entry  for  condi- 
tion broken,  or  the  benefit  of  a  condition,  may  descend  or  be 
disposed  of  by  will,  but  does  not  in  either  case  pass  to  the 
personal  representative.  On  intestacy  it  passes  to  the  heirs 
under  the  Statute  of  Victoria.      But  if  it  is  not  included 

R^.  YZ.^'^^l  «:"*'•  '*"  ***  *"'  -""'  •''•«*'  '^''*  - 

(w)   1  Roll.  Abr.  407. 

(«)  Shepp.  Touch.  140. 

(y)   12  V.  c.  71,  s.  5. 

(«)  14  k  15  V.  c.  7,  Bs.  1,  6,  now  R.SO    c    110    a    »•   ff««« 

(a)   R.S.O.  c.  127,  e.  22,  «.-■.  1;  R.S.O.  c.  128,  a.  2. 
(5)   R.S.O.  c.  128,  a.  10 j  Re  Uelrilk,  U  Ont.  R.  626. 
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within  that  statute,  but  descends  to  the  heir  by  the  common 
law  rules  as  modified  by  the  Statute  of  William  IV.,  then 
by  analogy  to  the  old  law,  the  heir  or  devisee  so  entitled  to 
enter  would  probably  be  liable  to  entry  by,  or  would  hold 
in  trust  for,  other  persons  who  might  have  made  themselves 
heirs  to  the  estate,  or  persons  who  might  have  a  charge  on 
the  land  by  devise  or  bequest. 

(ii)  Where  There  is  a  Reversion. 

Secondly,  as  to  rights  of  entry  for  condition  broken, 
where  there  is  a  reversion.  A  distinction  must  be  drawn 
at  the  outset  between  grants  upon  condition,  where  the 
breach  of  the  condition  ipso  facto  puts  an  end  to  the  ertate, 
and  grants  upon  condition,  where  the  breach  entitles  the 
grantor  to  re-enter  and  so  put  an'  end  to  the  estate.  In  the 
former  case,  the  estate  comes  to  an  end  by  the  breach,  i.e., 
the  estate  being  limited  to  last  until  the  breach,  comes  to  an 
end  without  entry.  And  in  such  a  case,  if  the  grantee  on 
condition  remains  in  possession  after  the  breach,  he  is  a 
trespasser  or  disseisor,  and  the  right  of  entry  is  a  right  of 
entry  on  a  disseisin. 

In  the  latter  case,  the  estate  continues  in  the  grantee, 
notwithstanding  the  breach,  until  entry  by  the  grantor  or 
his  heirs,  which  entry  will  put  an  end  to  the  estate.  It  is 
these  latter  rights  that  we  have  now  to  deal  with.  And 
again,  with  regard  to  grants  of  this  nature,  it  must  be  ob- 
served that  reversioners  have  two  rights  of  entry :— First,  a 
i-ight  of  entry  for  breach  of  the  condition,  and  secondly,  a 
right  of  entry  at  the  determination  of  the  estate  granted. 
These  are  of  essentially  different  characters,  the  latter  be- 
ing a  right  of  entry  upon  a  trespasser  and  not  within  our 
present  examination.  The  former,  the  right  of  entry  for 
forfeiture,  is  what  we  have  to  deal  with. 

A  right  of  entry  for  condition  broken,  where  it  exists, 
must  always  be  exercised  by  the  person  entitled  for  the 
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time  being  to  the  revemon(c),  „d,  therefore,  it  is  a  right  in- 
cident to  an  ertate.  The  right  of  re-entry  cannot  be  reserved 
to,  or  exerc«ed  by,  a  stranger  to  the  reversion,  even  though 
the  lease  expressly  purports  to  confer  the  right  upon  him. 

tc^(V)"  "  '"'''''  *"  "*'  '*'°^  "  ••""*"«  ""  '^•»'*«'>'«  '»' 

But  it  does  not  at  all  follow  that  the  person  having  the 
reversion  can  always  exercise  a  right  of  ent^^  for  breach  of  a 
condition-or  perhaps  it  may  be  more  properly  said  that  the 
reversioner  has  not  always  got  a  right  of  re-ent.  for 
breach.  ^     «. 

Thus,  at  common  law.  the  benefit  of  the  condition  for  re- 
entry  was  not  assignable,  though  the  reversion  was,  and  the 
Statute  of  32  Hen.  VIII.  c.  34.  which  gives  to  assignees  of 
reversion  the  same  benefit  of  covenants  that  the  original 

for  breach  of  a  condition  which  occurred  before  the  assign- 
ment.   Consequently  if  a  breach  occurred,  and  then  the  re- 

guwhed.    It  does  not  pass  to  the  assignee  with  the  reversion 
for  ,t  IS  not  assignable;  and  the  original  lessor  cannot  re- 
enter becau.se  he  has  not  the  reversion.    The  posses-sion  of 
a  right  of  re-entry  is  not  essential  to  the  enjoyment  of  the 
estate,  as  is  the  right  of  re-entry  on  a  disseisin.      Thus 
vher      breach  occurs,  it  is  at  the  election  of  the  reversione; 
either  to  avoid  the  estate(e),  or  to  waive   the  breach  and 
n  tain  the  reversion.    Now,  if  the  reversioner  assigns  his 
reversion,  he  must  assign  an  existing  and  enduring  estate 
«.e.,  he  must  elect  that  the  reversion  shall  remain  a  rever- 
sion for  the  purpose  of  assignment.    Therefore,  the  assign- 
Jo)  Doe  d  Marriott  v.  Edwards,  5  B.  4  Ad.  1065. 
(«)  uoe  a.  Barker  v.  aold*mlth  9  rv  *  i  a-,     r. 
V.  Adami,  Ibid.  232.  """WWIM,  2  Cr.  4  J.  6,4;  floe  u.  Bnrnry 

^t  T>^l\l^lL?f^:J'^'^\^-^'  ^'^    •"    ■''•"Jt""  V.  Jone»    9  OBD 
.til™  t^e'ttradTL^rb^"  "">•  ""^"^  "'  -*^^  '-  -„S 


^%mv. 
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1/   > 


ment  of  a  reversion  naturallv  forbids  the  assumption  that 
a  right  goes  with  it,  as  an  incident,  to  defeat  the  particular 
estate  and  so  convert  the  reversion  into  a  present  estate. 

That  such  a  i  arrangement  Could  be  authorized  by  stat- 
ute is  undoubted,  but  without  a  statute  explicitly  authoriz- 
ing it,  we  cannot  assume  that  in  every  case  where  a  rever- 
sion is  devised  to  any  person,  it  carries  with  it  a  right  of  re- 
entry for  antecedent  breach  of  a  condition. 

When  rights  of  entry  for  condition  broken  were  made 
devisable,  it  became  possible  for  the  testator  to  devise,  not 
only  the  reversion,  but  also  the  right  of  entry  for  a  breach 
which  occurred  in  his  lifetime,  provided,  of  course,  that  he 
had  not  waived  his  right  to  enter.    And  naturally  by  his 
devise  he  would  cast  the  right  of  entry  upon  the  devisee  of 
the  land.    But  apparentiy  the  deVise  would  have  to  be  by 
express  words,  so  as  to  show  the  intention  to  enable  the 
devisee  to  enter(/).    But  where  a  testator  devises  a  rever- 
sion  in  fee  simple  together  with  a  right  of  entry  for  condi- 
tion  broken,  and  the  statute  enacts  that  the  estate  shall  go 
to  the  executor,  but  says  nothing  as  to  the  right  of  entry, 
which  is  not  an  incident  of  the  estate,  the  result  is  that  the 
executor  cannot  enter  because  the  right  is  not  given  him, 
and  the  devisee  cannot  do  so  because  he  has  not  the  rever- 
sion.   The  statute  which  passes  the  estate  to  the  executor, 
but  says  nothing  as  to  the  right  of  entry,  can  have  no  greater 
effect  than  the  Statute  of  32  Hen.  VIII.,  which  gave  the 
benefit  of  conditions  to  assignees,  but  did  not  thereby  pass 
to  the  assignee  the  right  to  enter  for  an  antecedent  breach. 
The  right  of  entry  is  not  assignable,  and  therefore  it  can- 
not  be  conferred  by  the  devisee  on  the  executor.    The  only 
way  in  which  they  can  meet  again,  is  for  the  executor  to 
convey  the  reversion  to  the  devisee.    If  he  does  not  do  so, 
but  sells  the  reversion  for  the  purpose  of  paying  debts,  the 
right  of  entry  would  be  extinguished.    But  the  benefit  of 
(f )  S«e  and  consider  Leach  v.  Jajf,  0  Ch.  D.  42. 
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Uje^ccdition  for  future  breaches  would  pa«  with  the  rever 
Where  the  reversioner  dies  intestate  the  revemon  «^ 

.      a  ommed  from  the  Inhentance  Act,  is  doubtful. 
10.  Fre^  Grant  Lands. 

toenlbTe't^tn'  "^"T  "^  ''*'  '''''''^«'^"  'f  ^»*-*^»  ^ct  is 
to  enable  the  personal  representative  to  make  use  of  the  ZZ 
for  the  payment  of  debts  Pr«.  ««.nf  i     a  *°*^ 

*,«».,   *  ;  '    '®®^™°"and8ma8tbeexelnfi«l 

itro^      A#f-    *v      ^'°*®"***^e'««»,  but  may  devise 

««d,  :fr:^  w^i^Jt^^cJTT '""  '■ 

(ff)  R.S.O.  c.  29,  i.  IB. 

(*)   S.  20. 
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lows:— "(1)  No  land  located  as  aforesaid,  nor  any  interest 
therein,  shall  in  any  event  be  or  become  liable  to  the  satis- 
faction of  any  debt  or  liability  contracted  by  the  locatee, 
his  widow,  heirs  or  devisees  before  the  issuing  of  the  patent 
for  the  land.    (2)  After  the  issuing  of  the  patent  for  any 
land,  and  while  the  land  or  any  part  thereof,  or  interest 
therein,  is  owned   by  the   locatee  or  his  widow,  heirs  or 
devisees,  such  land,  part  or  interest,  shall  during  the  twenty 
years  next  after  the  date  of  the  location  be  exempt  from 
attachmeiit,  levy  under  execution,  or  sale  for  payment  of 
debts,  and  shall  not  be  or  become  liable  to  the  satisfaction 
of  any  debt  or  liability  contracted  or  incurred  before  or 
during  that  period,  save  and  except  a  debt  secured  by  a 
valid  mortgage  or  pledge  of  the  land  made  subsequently  to 
the  issuing  of  the  patent. "    Raterf  and  taxes  are  also  a  valid 
charge(»).    It  seems  then  that  mortgages,  pledges,  rates  and 
taxes  are  the  only  debts  to  which  the  land  can  be  subjected 
during  the  period  of  exemption,  and  as  these  imply  the 
putting  into  operation  of  the  ordinary  means  of  securing 
payment,  there  seems  to  be  no  reason  for  applying  The  Devo- 
lution of  Estates  Act  to  such  lands.    It  would  seem  to  be 
unnecessary  to  vest  the  land  in  the  personal  representative 
from  time  to  time  merely  in  the  case  of  the  e:tiBtence  of  a 
mortgage  or  of  arrears  of  taxes.     And  not  only  does  it 
appear  to  be  unnecessary,  but  improper,  inasmuch  as  the 
vesting  by  The  Devolution  of  Estates  Act  does  not  depend 
upon  the  existence  of  debts,  it  is  absolute.    The  conclusion 
appears  to  be  clear  that  the  Act  does  not  apply  to  vest  the 
land  in  the  personal  r«T)resentative,  as  it  is  not  subject  to 
debts. 

The  provisions  of  The  Devolution  of  Estates  Act  as  to 

distribution  are  also  inconsistent  with  the  devolution  of  the 

land  by  The  Free  Grants  Act.      Before  The  Devolution  of 

Estates  Act  was  passed  the  Inheritance  Act  was  displaced 

(i)  a  26. 


«KE  GRANT  LANDS.  g, 

elect  to  take  her  dow«i.    j*  ■     i        ,  '  °^^  '^^  ">*y 

mu-t  give  W.V  toTh  "  f '"  ""**  ^'  Inheritance  Act 

give  way  to  this  special  enactment       A».,i  .#        • 

«eems  al«,  to  be  clear  that  the  wiSw  of  Jfl      "'  '* 
■hould  not  have  a  fnrti,-.  «i  ^  •  *  '"*  grantee 

completely  give  wt  to  r  "L   f   '°*"*"'°*  '^"'^'^  '^^ 
Gran/,  4ci  ^   '  """^  ^  '^^  •^«'"»J  provirion.  of  The  Fret 
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CHAPTEE  VI. 
OxNtaui.  Scheme  of  the  Act. 

1.  Effect  Upon  Lmitaiion$. 

2.  Effect  Upon  Adminiitration. 

3.  Effect  Upon  Succeetion. 

4.  CoHclunon. 
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It  is  difficult  and  hazardous  to  attempt  to  define  the 
•cheme  of  an  Act  which,  in  many  inatancea,  appears  to  have 
been  drawn  without  a   due  appreciation  of  its  probable 
effect;  and  which  from  time  to  time  has  been  added  to  with- 
out  much  regard  for  consistency  between  the  various  sec 
tionfc   And  the  decisions  upon  various  points  arising  under 
the  Act  do  not  venture  upon  the  enunciation  of  any  funda- 
mental principles,  but  are  confined  to  deciding  the  particu- 
lar points  in  dispute.    Perhaps  the  cases  did  not  caU  for 
more  than  has  been  said.     It  is  true  that  some  general 
expressions  of  opinion  are  found,  but  they  are  not  wide 
enough  to  build  upon,  and  in  some  respects  they  are  contra- 
dictory. 

The  Act  must  be  considered  with  respect  to  three  prin- 
cipal matters:— (1)  Its  eflfect  on  land  itself,  and  its  mode 
of  limitation;  (2)  Its  effect  upon  administration;  (3)  Its 
effect  upon  succession. 

1.    Effect  Upon  Limitations. 
(1)  Its  effect  upon  the  land  itself  and  the  mode  of  limit- 
ation.   Undoubtedly  no  intention  is  discerned  in  the  enact- 
ment to  change  the  characteristics  of  land  or  the  mode  of 
limitation  of  it    On  the  contrary,  the  estate  in  fee  simple 
and  the  estate  for  the  life  of  another  are  to  continue,  and 


E»m  T  L'lN.X   AI.MIX,.HTHATIO.V  gj 

to  a  man  and  hi,  i.e^:TLi:  '""'''""  .''  "  ^^^ 
c-te.  a,  it  Ion,  has  indicated  rely  "  rr""'/''"  ^''^• 
And,  although  the  ertate  m J  ji" ^^  ''' ."  "  '"^  ""P'*' 
•hares,  vet  it  goes  «.  i«n/     J^  ^    ^  "'^  beneflciariet  in 

to  devdutioirrn  J^terfl"''^^^  '^''-  »  "-"• 

Statute  of  Fraud.  C^/,\':;  "^^  '»'!  ^^«'  «J''»i«-  The 

of  the  estate  pur  aui^TC  xt^  M  f"''  *'"  "-*"'• 
therefore,  it  wa.  nnt  ^•;  ^  .  *''"'**  to  a  chattel,  and. 
wa.  -ubs^^uervl^afd"^^^^^^^^^^  that  Act(i  ,  bu 

Geo.  11.720.  cCo?:::':;^^^^^ 

distributable,  but  estates  aff^d  bf  ^^  ^        ""''''  *■*•*" 
t-e  under  the  Statute  of  Frful  retl  tn'  f""  ""*'' 

aeteristics.  '   "*'"  thejr  peculiar  char- 

2.  Effect  Upon  Administration 
it  originally  was  n««JJ   •    .  ***    °'    the    Act,    m 

the  cS::,cdiorBta't7  i."  z^j^.V'''^'''^'  ^^^ 

abolish  the  di,tinc«on  ^twet  «^  °i  *""  ""''  '"  "*» 
'or  the  purpo«,  of  ac^SZrt  A  ^/"^'"^  ''"'P''*^ 
of  the  estate  upon  tT^n^r*  '  *^*''"^^*  *^*  'J'ole 

th.  enactment  ori^^'^  "^'^*«;-"  Even  a. 
ments  providing  fbr  theTt  V^'  '""'*'"*  "»«  "»«°d- 
ciaries).  this  i'iZ^^,  "^'^J  ;>'  ^"^  -to  the  benefl- 

Pointed  out  in  a  later  aL(/)^h  J?.'  T-  '"'""^  '^"^^ 
-alt.  and  Personalt/ri  t  n  le^a^t^^^^^^^  '^*""° 
poses.    Real  property   it  is  TZ  T   f         ''  "•"*  P"" 

sonalrepresenLfve  lidheJaTthutlf:      ""'°  *'^  "«- 
'         ^  ^"^  thus  put  m  possession  of  a 

(;)  Oldham  V.  Pickerinff.  Salk.  464. 

(*)    12  Ont.  R.  781. 

<')   //e  iViawi,  13  P.R.  314, 
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fund  for  th«  pio^ent  of  debu  whi«h  before  eould  b«  rtaehed 
only  by  procMi.  But  the  dirtinetion  between  realty  aiid 
perwnalty  is  not  tboliihed,  even  for  purpoHea  of  adminiit- 
tntion.  The  order  of  adminutration  upon  inteataey  re- 
remaini  aa  before,  and  personalty  ia  still  to  be  ezhauited 
before  realty  ia  resorted  to(m).  The  object  of  the  Act  aa  re- 
garda  administration  ia  perhaps  better  expressed  in  Be  Kock 
d  Wideman{n),  as  "intended,  as  appears  on  its  face,  to 
aid  executors  and  administrators  to  deal  with  the  estates 
which  are  required  for  the  payment  of  debU,  where  such 
aid  is  neoessary  to  enable  them  to  do  so,"  and  ao  the  pro- 
cess of  administration  out  of  court  is  simplified,  while  the 
principles,  and  the  procedure  and  practice,  remain  the 
aame(o). 

And  by  the  7th  section  of  the  A,ct,  the  realty  and  person- 
alty comprised  in  a  residuary  disposition  are  to  be  applied 
ratably  to  the  payment  of  debts;  thus  very  clearly  pre- 
serving the  distinction  between  them. 

Both  realty  and  personalty  then,  retain  their  individual 
characteristics  and  liability  for  debts  in  the  proper  order 
in  course  of  administration. 

3.  Effect  Upon  Succeision. 

(3)  As  to  the  effect  upon  succession.  The  whole  course 
of  succession  to  land  is  changed  by  the  Act.  It  is  true  that 
it  is  to  be  distributed  as  personal  property  is  distribute*! 
but  it  remains  land.  But,  as  it  is  to  be  distributed  as  p^-r- 
sonalty,  the  person  who  would  take  personalty  now  takes 
the  land,  if  it  is  not  previously  disposed  of  for  payment  <>f 
debts. 

"It  is  true  that   for   some    purposes,"   said  Burton. 
J-A.(p),  "land  is  treated  as  personal  property,  and,  if  not 

(w)  ffe  Bopkint,  32  Ont.  R.  313. 

(n)  25  Ont.   R.  at  p.  267. 

(0)  lamoti  V.  Clyde,  31  Ont.  R.  at  p.  686,  per  Boyd,  C. 

(p)   tfproule  V.  Watson,  23  App.  R.  at  p.  697. 


KKKUT  UIH.x   sljiicNMioj^ 
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the  executor.."  Z^ir\'^^''''^''''y'^''*y'^^'>^by 
**-t  of  the  Act  .X^wf "  !r  V -^  '•"''•^  ">' 
Act  ha,  not  put  ^JinZr::^^:,?Z'''"  "'  ^'^'^ 
Ptrwnal  e.tate  and  1  «nn JT  T  J  ^^  "*"''  J^*"*"*  •• 
vi-ed.  after  the  "1  o??"?^  *'"'*  *'"'  «"'  »'  '-nd  de- 
vc-f  in  the  devia^^^nd  d^  '!  '"'"''"  ''"»«"*  """o"- 
executor,  like  a^'e;?')'"  "'  ''"'"^"  ''''  '^'^^  «'  ««' 

devolve  on  hi,  pe^„.,  tpr^^^Xj^^'^''  "'" 
««>»  Ume  to  time,  it  wa,  ^^11!?^  "'P'**"'** «^e 
intention  to  exclude  J!^  k  )  ^^^  *"■  "»  «^dent 

repreaenUtiveTr      Lh1  J"  '•"""'  "'  '^'  Pe"*"-! 

held  to  be  exll  X^  fnt ou^jr  ^•'^  ^«^'  - 
under  an  Act  in  the  fouJwingwCS^!!  .^n  '  7V'  '" 
tl.e  operation  of  the  law  nulZlV  ,  ""^  ""^''^  ^^ 
force,  would,  upon  U.e  d^^  JfVT^  '*"*".'^  --  » 
respect  of  ,„eh  h^nd  pL  to  hi.t  ♦T"  ^**^*'  ^ 
thereof  pa.  to  and  bTme  ve^eS  "  h  '  """  •""^''*^ 
-entatives."    "All  l^id,  «I  p^f  "k^.T""'"'  "P"^ 

theadminirtratorinhiainrenC  H  '^  '°'^"^*^  »»>• 
poMble  in  like  manner  .  T^  ^  *""°"°*'  '"d  be  dis- 
tinction a.  t:rz  iiz::r^  ^  ^^^°"»  ^- 

otherwiw(,).'.  «PPl'ca,on  for  payment  of  debt,  or 

Our  enactment  seems  utterly  to  aboH.h  fi..  k  •    s 
Po«es  of  succession,  for  the  land  L  .71^        ^'''  '"'"  P"""" 

•onal  p.,perty  i,  t;  be  dL^b^td  and  t^t"'"'^'  *"  ^'- 

°'  ■"''  that  IS  amongst  the 
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next  of  kin.    Thus  the  whole  course  of  succession  is  altered. 

The  rules  of  the  civil  law  obtained  in  the  Ecclesiastical 
Courts  for  the  purpose  of  ascertaining  the  persons  entitled 
to  administration  by  proximity  of  blood(0,  and  as  the 
right  to  administration  follows  the  right  of  property,  so  the 
same  rules  determine  who  are  entitled  to  share(u). 

The  changes  made  will  be  dealt  with  subsequently  (v). 

It  is  true  that  the  next  of  kin  are  called  heirs  in  the 
amendmects  to  the  Act.  But  they  are  different  persons 
from  the  heirs  under  the  Inheritance  Act.  The  term  now 
means  next  of  kin  where  they  succeed  to  land. 

Land  thus  retaining  its  characteristics  as  land,  is,  "not- 
withstanding any  testamentary  disposition,"  to  devolve 
upon  the  personal  representative.  Whether  the  owner  die 
testate  or  intestate,  the  statute  casts  the  estate  upon  the 
personal  representative.  He  thus  obtains  a  statutory 
title (w),  which  nothing  can  anticipate. 

Thus,  where  the  owner  devises  his  land  the  devisee  c-n- 
not  take  under  the  will  immediately.  His  title  is  suspended, 
and,  notwithstanding  the  devise,  the  statute  casts  the  land 
upon  the  executor,  who,  having  a  full  and  absolute  title  in 
ft't.  simple,  may  completely  defeat  the  title  of  the  devisee 
by  sale  for  the  purpose  of  paying  debts  if  it  should  become 
necessary  to  so  apptopriate  it.  And,  in  the  case  of  an  intes- 
tacy, heirs  no  longer  exist.  The  whole  legal  and  beneficial 
interest  devolves  by  statute  upon  the  administrator,  and  he 
is  likewise  able  to  make  a  good  title  in  fee  simple  if  neces- 
sary. 

If  the  personal  representative  has  no  need  of  the  land 

for  the  purpose  of  paying  debts,  it  shifts  of  its  own  accord 

into  the  devisees  or  next  of  Mn,  as  the  case  may  be.    The 

title  of  the  devisee  is  then  direct  from  the  testator,  the  stat- 

(t)  Williams  on  Executors,  9th  ed.  365. 

(u)  Ibid.,  and  p.  1377. 

(v)  Post,  chapter  XXI. 

(to)  Re  Booth,  16  Ont.  R.  at  p.  430. 
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CONCLUSION.  07 

tt  ne«  of  kif '  """*""  '''"°^  '^«°  ^P-*-    The  title  of 
the  next  of  km  on  an  intestacy  k  peculiar.    It  may  come  to 

^em  by  conveyance  from  the  administrator.    But'the"  nd 

at  the  end  of  three  years.  And  so,  their  titie  may  in  a 
^nse  be  said  to  be  derived  from  the  intestate,  a^d  nTt'fn.m 
the  adnunistrator,  though  the  potential  statut;ry  title  of  Z 

ttrrrt'"^  '^'r  ^^^^*'  '"^^  ^^  ^ette Jo' a^lt 
iration  are  not  granted. 

if  no  V^!'"*^  '^  *^'''  ^''"  ^'""^  *^«  ^'^^  Of  the  owner 
If  no  caution  is  registered,  the  title  of  the  devisees  orTel^' 
of  km  becomes  perfect,  to  the  extent  that  they  may  sdl 
charge  or  encumber,  but  qualified  to  this  extent  tTaT  T' 

for  valuable  consideration,  and  the  rights  of  beneficiari^ 
for  improvements  made  after  the  year,  or  three  yea«T 
l-d  may  be  again  taken  by  the  personal  repres^S  t 

4.  Conclusion.  , 

The  scheme  of  the  Act  then,  seems  to  be,  as  far  as  suc- 
cession IS  concerned,  that  land  shall  retain  its  charactr  of 
land,  as  distinguished  from  personalty;  like  per^ondty 

ZZ:  ''fiT  *°  *'^  ^^""^  repiesentatr^^"; 
complete  and  absolute  right  and  title  in  fee  simple;  failing 
a  d^osal  of  It  by  the  personal  representative  ykuL  th^ 
years  it  passes  at  the  end  of  that  time  without  convey^ 
If  the  personal  representative  does  not  retain  it,  to  the  de 
visees  If  there  is  a  will;  if  there  is  an  intestacy  the  whole 
eon«e  of  beneficial  succession  is  changed,  a^d  theTa^d 

C  f«  r*^',""-  ^«»«h-<i«  of  either  devisee  or 
next  of  kin.  It  «  stiU  liable  to  recall  by  the  personal  repre- 
sentative for  the  purpose  of  paying  debts,  subject,  how- 
2^,  to  rights  acquired  from  or  by  the  devisee  or  next  of 


88 


OENERAL  SCHEME  OF  THE  ACT. 


It  may  probably  be  correct  then  to  roughly  describe  the 
eflect  and  purpose  of  the  Act  as  changing  the  right  of  suc- 
cession to  land  from  the  heirs  to  next  of  kin ;  and  suspending 
or  diverting  the  title  of  the  devisee  or  next  of  kin  after  the 
death  of  the  owner,  and  vesting  the  land  in  the  personal 
representative  for  the  special  purpose  of  administration, 
and  transferring  the  land  to  next  of  kin  or  devisees  if  the 
personal  representative  does  not  require  it. 

With  respect  to  administration,  the  only  change  in 
policy  with  regard  to  land  is  found  in  section  7  of  the  Act, 
which  subjects  land  and  personalty  ratably,  according  to 
their  respective  values,  to  payment  of  debts  where  they  are 
comprised  in  a  residuary  devise  or  bequest.  The  mechani- 
cal contrivance  for  carrying  out  administration  is  to  vest 
the  land  in  the  personal  represeiytative.  But,  except  as 
mentioned,  there  is  no  change  in  the  policy  of  the  law  as  to 
the  order  of  administration. 

We  have  not  touched  upon  dower,  curtesy,  or  the  dis- 
position of  infants'  lands,  which  are  dealt  with  by  the 
enactment,  because  they  are  matters  of  detail,  and  in  no 
way  interfere  with,  nor  are  they  interfered  with  by,  the  gen- 
eral scheme  and  policy  of  the  Act.  We  shall  endeavour  to 
treat  of  all  these  matters  more  in  detail  as  we  proceed. 


CHAPTER  VII. 
The  iNi^vAL  Between  Death  and  Admixistiutiok. 

1.  'Vacancy  on  Intestacy. 

2.  Theory  of  General  Occupancy 

3.  Theory  That  Occupant  «  Executor  De  Son  Tort 

4.  Theory  That  Beneficiaries  are  Eguitable  Owll. 


^  an  examination  of  the  eflPect  of  this  Apt  fj.»  ,„*       , 
««fo*-j      ,  ^  *  ^"^  "  ™ade  the  statute  makes  thP 

wh«^.  executor  .pp„i«ed  i„  j^  bef««  ft.  J^  J 
To^ft«  rare  ^.  u,e  re«rh  «  to  i.to«.c  J*! 

1.  Focancy  on  Intestacy. 

Where  the  owner  dies  intestate,  a  highly  anomalous  state 

of  affairs  ,s  produced,  a  position  hitherto  unknor^oT 

aw  and  contrary  to  the   inexorable   feudal  rule^at    h 

freehold  must  not  be  in  abeyance.    The  only  approach  to  a 

parallel  .  that  produced  by  the  enactment'thatTheestet: 

Ch.  s's"*  ^'''  ""'  ''""'''''  ^  ^-^-  -"^  fro..  Bank.  L.R.  (1900)   1 
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of  a  bare  trustee  shall  devolve  upon  his  personal  representa- 
tive. But  this  is  not  a  strict  analogy,  for  in  that  case  there 
is  a  full  and  complete  beneficial  ownership  in  the  cestui  que 
trust ;  while  in  the  case  in  hand  the  beneficial,  as  well  as  the 
legal  ownership  is  in  suspense  awaiting  the  grant  of  letters. 
Nor  is  the  case  of  an  estate  pur  auter  vie  an  exact  parallel; 
for  these  estates  were  never  estates  of  inheritance;  and 
although  an  estate  limited  to  the  heir  as  special  occupant 
was  sometimes  called  a  descendible  freehold,  the  correct- 
ness of  this  nomenclature  was  challenged  on  the  ground 
that  where  the  heir  took  the  land  it  was  not  assets  by  descent 
in  his  hands. 

In  the  Roman  Law  a  juridical  personality  was  regarded 
as  existing  distinct  from  the  physical  personality  of  the 
human  being  in  whom  it  might  for  the  time  being  reside ; 
and  when  the  physical  personality  ceased  to  exist,  the  jurid- 
ical personality  did  not  become  extinct,  but  continued  to 
exist  in  the  inheritance ;  and  under  these  circumstances  the 
inheritance  was  said  to  be  an  Hereditas  jacensiy).    "As  a 
rule,  a  certain  period  of  time,  of  shorter  or  longer  duration, 
elapsed  between  the  death  of  the  testator,  and  the  Adition, 
or  entrance  of  the  heir  upon  his  Inheritance :  hence,  the 
question  must  arise,  who  is  the  party  to  be  clothed  with  the 
legal  personality  of  the  Defunctus ;  or,  as  the  Germans  ex- 
press it,  'Who  is  to  be  the  Trager  during  this  intermediate 
period  of  timet'    In  the  absence  of  a  natural  person,  a 
juridical  person  must  be  found  to  accept  the  inheritance, 
and  such  a  juridical  person  is  created  in  the  person  of  the 
Hereditas  jacens.    This  juridical  person,  for  the  interval,  is 
regarded  as  the  owner  of  the  things  constituting  the  inherit- 
ance.   Thus  the  Hereditas  jacens  may  acquire  rights,  and 
may  also  incur  liabilities ;  but  only  under  circumstances  in 
which  no  special  act  of  the  will  is  required ;  for  it  is  mani- 
fest that  the  Hereditas  jacens  is  possessed  neither  of  capa- 
(U)  Tomk.  d  Jenck.,  Rom.  Law,  204. 
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City  to  act  nor  organs  or  means  of  action.  Th.  fiction 
of  the  personality  of  the  Hereditas  jacens  ceases  the  ^ 
moment  that  the  heir  has  entered  upon  the  inh  itancT 
But  even  after  the  Adiiion  of  the  heir,  the  juridicdpern 

nher  tfnerlir '\^""  ''^'''''''  ««  residing^?,: 
inneritance  The  heir  is,  however,  always  considered  as  the 
representative  of  the  juridical  person  of  the  Defunctuslnl 

ven  when,  in  point  of  fact,  a  conuningling  of  he  property 
of  both  has   aken  place,  in  point  of  law,  the  estate  oHl 

•  ofTeti:^ST '-''''-''  -  '^''-^  ^-  -^  p^-^; 

own  law,  which  is  not,  however,  scientific  enough  to  have 
assigned  a  fictitious  person  to  represent  it   . 

"Thee«tate"oftheZ)6/««c/«,,aswedenominatcit  may 

»  ration.    Thus  taxes  may  be  imposed,  interest  and  rents 

wiU  accrue,  obligations  will  mature,  and  damages  be  in 

curred  by  detention  of  the  money    A^dtimri"^?  1 

tliP  Sfof«f^  „*  T  •     x  ..  "^y-   -^^^  "me  will  run  under 

tl  deatof  th     T*""'  "'"°^*  *'^  administrator  from 
tlie  death  of  the  intestate,  though  he  may  not  be  annoint.^ 

for  some  time(«).    And  in  the  same  wa/interLt  ^d  ^n^ 

will  mature,  and  rights  of   indemnity   may  arise  a..«,nJ 
defaulting  debtors,  if  the  deceased  was  a  ITety 

tl-.?"*^*^^  f "'  "''*  ^'*  "^  ''^  ">«  'J^ffic^lty  occasioned  by 

at  the  same  moment  m  which  his  ancestor  died.  There  was 
not  even  an  imaginary  break  in  the  continuity  of  owne^^ 
hrl  J  ^^volution  of  Estates  Act  there  is  a  distinct 

break  in  continuity  of  ownership,  for  the  heir  is  not  mery 

(«)  Ibid.  205. 

(o)  R.S.O.  c.  133,  8.  7. 
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excluded(6),  but  is,  in  fact,  entirely  superseded  by  the  next 
of  kin,  who  now  take,  not  by  inheritance,  but  in  course  of 
distribution  under  the  present  Act  and  the  Statute  of  Dis- 
tributions. In  this  interval  of  vacancy,  what,  then, 
is  the  condition  of  the  landt  It  is  not  a  matter  of  mere 
academic  interest.  For,  if  the  family  of  an  owner  who 
died  intestate  should  continue  in  possession,  and  should  take 
the  profits  of  the  land,  before  administration,  it  might  be  a 
serious  question  to  solve,  whether  they  thus  rendered  them- 
selves liable  as  executors  of  their  own  wrong,  or  could 
claim  to  occupy  by  some  title  of  their  own(c).  Similarly,  if 
one  member  of  a  family,  under^ch  circumstances,  were  to 
occupy  during  the  vacant  interval,  would  he  be  chargeable 
as  an  executor  de  son  tort,  or  be  liable  to  "the  estate"  for 
an  occupation  rent,  or  could  he  (jlaim  title  as  an  occupant 
of  land  which  had  no  legal  owner  until  an  administrator 
was  appointed  t  There  appear  to  be  three  phases  which  the 
question  may  assume. 

First,  a  title  by  general  occupancy  may  be  acquired  by 
any  one  who  may  choose  to  enter. 

Secondly,  any  person  taking  possession  may  be  treated 
as  an  executor  de  son  tort. 

Thirdly,  the  next  of  kin  may  be  treated  as  equitable 
owners,  subject  to  payment  of  debts,  and  so  entitled  to  pos- 
session until  administration  is  granted. 

We  shall  examine  eac-  of  these  hypotheses  in  turn. 

2.  Theory  of  General  Occupancy. 

First,  with  regard  to  occupancy.  The  only  case,  hitherto, 
in  which  title  by  occupancy  was  known,  was  that  occasioned 
by  the  death  of  tenant  pur  outer  vie  during  the  lifetime  of 

(6)  Jfe  Pilling,  26  Ch.  D.  432. 

.  J^K  '"xu^?:  ^'«-  ''^**-  ^**"*«»  •'y  <^»"»nt'  P-  1.  it  "  8*W,  "If 
at  the  death  of  tenant  pur  aufcr  iie.  his  wife  and  son  be  upon  the 
tenement,  they  shall  not  be  occupants  xcithout  more,  for  the  uncer- 
tomtjr."    8ed  quaere,  2  Crabb  on  Seal  Prop  80. 
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cestui  que  vie,  when  an  anomalous  state  of  affairs  arose 
namely,  a  vacancy  of  the  land.    To  this  we  naturaJy  t«Z' 

a^s  ITIT^J'T  "  "  *'"^   ''  oecnpancy!  how 
anses,  and  how  ,t  has  been  affected  by  legislation,  which  in 

eTntsZrt  '^  ""'  'r°*'  """^  ""•'^  estates  in  cel'n 
events  upon  the  personal  representative.    If  we  find  that 
tie  by  occupancy  occurs,  because,  from  a  certai^  comb^ 
tion  of  circumstances,  there  is,  for  the  time  being,  notme 
dxate  owner,  with  an  actual  present  title,  then  if  anyX 

:slTL"'  "'""^"^"^^  P^duces'e^actly  Z  TZ 
resiUt,  the  same  consequences  ought  to  follow 

As  we  have  already  seen(d),  estates  limited  for  the  life 
the  hands  of  he  administrator,  if  not  devised.    So  that  we 

^  ThTt  :  TeZ' '^  ''  '"'  '-'-^^  enactment,  et; 
while  th!t!  T   T'  .'""'  "''"'  "''  ^««  °«t  inheritable, 

arisl^trwhrt^'^'r '"  ""'•*^'"  '°^'-  *'^^«  ^y  -»p-- 

affectd  hv  r     ,  Z"^"  °''"'''  '^  ''■'  **^«°'  J^°^  it  has  been 
affected  by  legislation;  and,  finally,  to  trace  the  analogy  to 

z  Sir ''  '''''^'  ""^  -^••^'  *°  ^^  ^^«  p^^-^p^  o^ 

th»7f  "/^/T"^  occupancy  comes  by  enfry  only.    "He 

L^  thrt  T.  *''  "^'  ''°'^^^^'  "^^«"  ^«ld  the  land  dur 
mg  that  other  man's  life."  And,  against  the  King  there 
can  be  no  occupant,  because  nulUnn  tempus  occu^tX 

So  there  can  be  no  occupancy  of  incorporeal  heredita- 

(d)  Ante,  p.  10. 

(e)  Co.  Litt.  41  6. 

(f)  Ibid. 
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ratnts,  or  things  that,  at  common  law,  lay  in  gpant(jr). 
"They  do  not  lie  exposed  to  be  taken  posseaaion  of  by  the 
first  passer-by  "(A).  Neither  were  copyholds  subject  to  any 
such  law,  for  the  seisin  or  feudal  possession  of  all  sueh 
lands  belonged  to  the  lord  of  the  manor (»).  Blackstone 
likened  the  vacant  estate  to  the  kereditas  jacent  of  the 
Romans:" The  law  left  it  open  to  be  seized  and  appropri- 
ated by  the  first  person  that  could  enter  upon  it"(i).  The 
title  by  occupancy,  therefore,  such  as  it  is,  is  the  right  of 
any  occupant  who  gets  possession  to  hold  the  land  until  the 
accrual  of  a  subsequent  legal  title. 

The  law  cast  the  freehold  on  the  occupant,  not  only 
to  prevent  any  abeyance,  but  that  there  might  be  a  tenant 
to  do  the  services  and  to  answer  to  the  praecipe  of  atran- 
ger8(*:). 

Next,  as  to  the  effect  of  the  Statute  of  Frauds  upon  the 
estate  pur  outer  vie.  Blackstone  says  that  title  by  common 
occupancy  was  reduced  "almost  to  nothing"  by  the  statutes 
of  Charles  II.  and  George  1I.{1).  Hargrave,  in  a  note  to  Coke 
upon  Littleton (m;*  says,  "The  title  by  general  occupancy 
is  now  universally  prevented  by  the  29  Car.  II.  c.  3,  s.  12, 
and  the  1 '  Geo.  II.  c.  20,  s.  9."  And  he  cites  a  case  as  to 
the  effect  oi  the  first  statute  (the  Statute  of  Frauds),  which 
only  made  an  estate  pur  outer  vie  assets  in  the  hands  of  the 
administrator  for  payment  of  debts.  ' '  The  administrator  is, 
as  it  were,  the  occupant,  and  shall  not  be  compelled  to  dis- 
tribute"(n). 

It  is  evident,  from  the  reference  to  this  case,  that  Har- 
grave intended  merely  to  show  what  was  frequently  stated, 

(g)  Ibid. 

(h)  Williams  on  Real  Prop.  19th  ed.  422. 

(i)   Ibid.  461. 

(/)  2  Bl.  Comm.  259. 

(fc)  Bac.  Ab.  Tit.  Estate  for  Life  end  Occupancy,  (B)  2. 

(I)  2  Bl.  Comm.  259;  see  also  Cm.  Dig.  Tit.  III.  c.  1,  a.  45. 

(m)  Co.  Litt.  41  b.  Note  5. 

(n)   Oldham  v.  Pickering,  12  Mod.  103. 
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^TZ'^Z  ^'^'"'^'^^0^'  ^^  the  .dmini.tr.tor 
d«ht.     hV??^  **'  ^  '°'  ""y  ■"'P'"-  -ft"  payment  of 

vacant  mterval,  nor  of  the  disposition  to  be  made  of  1 
P-perty  ,f  admini^ration  should  not  be  g^nt^d  '  all 
If  no  grant  of  letters  were  made,  the  creditors  of  th« 

^.  that  statute  irti:  :rr  :o^h:  iT^or; 

nght  to  have  it  administered.    Neither  could  the  nexfoJ 
w  re  a;tlted      '*"'^;"*  °'  ''''"•    "  °°  administrator 

i"d  :rdTa;er;trar  v°*"  "^^^^°*"^°*'  *^^ 

befor*.  tl,»f  aT  •'  ""''''  °P*°  *°  occupancy  a. 

before  that  Act  was  passed.  The  statute  did  not  abolish 
occupancy,  but  only  passed  the  land  to  the  administ«  or 
and  so  prevented  common  occupancy  pro  tanTZTSi 
statute  was  not  operative  for  want  of  an  administmcV  , 
title  by  occupancy  might  still  occur  '^^™ior,  a 

ton^t(rr^!irr"'''°  ''^ '''  *^^«  --^--  p- 

mavT  ;  ;•  " ''  °°'  "^  ^  ^^^^  Perhaps,  there 

may  for  a  time,  even  at  this  day,  be  a  freehold  by  a  „er«I 

occupancy,  namely,  in  the  interval  between  the  deaftof  a 

nant  ;.«r  auter  vie,  who  dies  intestate,  and  the  tTme  oJ 

ai-o;.ing  a  tatle  by  occupancy  to  exist,  for  this  intermediate 
(o)  See  1  Preston  on  Conv.  44. 
(P)  1  Preston  on  Conr.  44, 
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time,  the  maxim  of  the  Uw,  which  w  carefully  goardi 
aKainat  the  abtyanc«  of  the  freehold,  would  be  infringed." 

Burton  is  to  the  same  effect (9).  "But  notwithstanding 
this  provision  (the  Statute  of  Frauds),  it  seems  that  where 
a  person  who  is  seised  of  an  estate  for  another's  life,  which 
is  not  descendible  to  his  heir,  dies  intestate,  the  old  rule  of 
occupancy  must  take  place  until  the  appointment  of  an 
administrator;  as  the  immediate  freehold  would  else  be  in 
abeyance  during  that  time,  which  the  law  will  not  allow  for 
a  moment." 

Bisset  is  to  the  same  effect.  "There  appears  to  be  still 
one  case  in  which  the  old  rule  of  general  occupancy  must 
prevail,  namely,  that  where  a  tenant  of  an  estate  pur  outer 
vie,  which  is  not  descendible  to  his  heir,  dies  intestate. 
During  the  interval  between  the  death  of  the  intestate  ten- 
ant and  the  appointment  of  an  administrator,  it  seems  a 
consequence  of  the  maxim  of  law,  which  requires  that  the 
freehold  shall  not  be  in  abeyance  for  a  moment,  that  the 
tenement,  if  a  corporeal  one,  should  be  open  to  occu- 
pancy"(r).  This  opinion,  though  cumulative,  is  not  en- 
tirely  iinlependent,  for  the  author  cites  Preston  at  a  pas- 
sage immediately  following  the  one  above  quoted. 

It  remains  to  trace  the  analogy  between  these  estates  and 
the  estates  affected  by  The  Devolution  of  Estates  Act,  and  to 
apply  the  principles  referred  to. 

In  the  case  of  estates  pur  outer  vie,  the  law,  so  to  speak, 
found  a  vacancy,  and  provided  an  owner,  who,  however, 
cculd  not  come  into  existence  until  a  certain  period  had 
elapsed  after  the  death.  So  that  it  reduced  the  period  of 
occupancy  ("almost  to  nothing,"  as  Blackstone  said) 
rather  than  abolished  it. 

The  Devolution  of  Estates  Act  found  a  continuotis  own- 
ership in  the  ancestor  and  heir,  but  superseded  the  heir, 

(q)  Burton  on  Real  Prop.,  8th  e<l.  {  733. 
(r)   Bissett  on  Life  Estates,  169. 
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•  .tmnger  to  the  title      uil  it  •PPobtment.  i. 

come,  for  the  flr,t  Le  enU^d  an^?"'  "'  ''''"'  "'  "^ 
•imple.  An ''estate  r/inhl.f^"''  '»"»t  i"  fee 
upon  hi™.  An?wten  h;  "  ":  '"  '"^  ''"P''"  ''-"l^- 
title,  not  a.  an  occup  '  T"'  ''  '"'*"  '''  ^''^'«'  «'  h^* 
in  fee  -imple    IftheauLe  hT  "  T"""^'  ^"*  -  *•»"» 

opinion  that  the  land  might  on  ^^T?.*  T""*^  '"^  *'''' 
have  de«jended  uoon  tT^w'  ''"'  **'  *'"'  'n^«t«. 

But  .ueh  eantotr^c  J^^;:Z\'"»^^^  "^^  «'  ^«»*-- 
as  pemnalty  i,  dLribS     n  1"  ***  ^  distributed 

no  one  entitled  totTt^t-?""*  '"'  ^"""^  *»»•«  « 
-beyance.andth  ex"  tTt,t  ""**••  *^*  ''^^'''*»  "  •» 
applicatiin  of  tJ  oZ^^/Jltr^TS"  ""'*"  '^^  "'^ 
the  land  ia  open  to  LiZcy.  "*'  ^"''"°'  '""°^'•^• 

3.  neor,  TAa/  Occupant  U  E.ecutor  De  Son  Tort 

wt^rrnrnfi^'rirjtrr*--^- 

'-^  as  defined  by  Wentworth  a:d  ^L^,"""*-  '^  - 
upon  himself  the  office  of  execuLTJ   \  ^°  ^"^ 

•0  constituted  by  the  d«ea"r„  '  t  "'*""''°'  "°*  »'«''« 
.titution.  substituted  'r^X'J^JZJr'  l'  '^^  - 
i8ter"(«).  I  ecclesiastical]  court  to  admin- 

Williams  defines  him  as  follows —"Tf  « 
neither  executor  nor  admini^n.!  **°*'   '''»<>  " 

.oods  of  the  dece::^  XTL;X"f  ^^^  ^'''  ''' 
of  the  office  of  executor  JTi!  T  ^''^  characteristic 

called  in  the  l^ra^  e^^^ut    ^ ^^^^^^^   '''^''  -^«*  " 

-ally,  an  execulor  ..  ZZt'^^  'SsTde'S-r  ""^ 

neee^ri^  ,ene.l  in  te™,  and^  i  n^tT^re'r^ 

" — Asm. 
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far  without  foiiprfte  exHinpltH*.  The  quration  whether  a 
iMTNuii  Uiti  I'ertuin  actN  in  a  i|Ui^tion  of  fact,  hut  when  thf 
acta  ar«  pmved  it  i«  a  qut4tion  »f  law  whether  they  con- 
ktituted  the  peraon  doing  them  a  tort  exeoator(M) 

The  Name  actN,  done  with  different  intent*,  may  produce 
different  reNultN.  Thia  will  be  found  to  be  the  caae  with 
regard  to  posaeaaion  of  land.  It  ia  not  neceaaary  to  enter 
into  an  examination  of  the  varioua  examplea  of  acta  eon- 
•tituting  a  pei-son  executor  d(  $on  tort,  provided  that  we 
find  how  the  poaaefwion  of  land  haa  been  treated. 

It  appeara  to  be  the  law  that  a  peraon  entering  upon 
Innd,  under  leaae  for  yean,  and  claiming  the  particular 
estate,  becomes  executor  de  son  tort  of  the  tenn(v).  But  if 
he  enter  generally  he  ia  presumed  to  claim  the  fee  by  wrong, 
and  is  not  executor  de  ion  tort{w).  This  distinction  will 
b»  seen  to  be  of  great  importance  as  we  proceed,  for,  while 
possesaiou  is  an  esacntial  condition (x),  bare  poaaession  is 
not  sufHcicnt  to  create  the  wrongful  executorship ;  and  the 
character  or  nature  of  the  possession,  and  the  intent  of  the 
oi't'upier,  are  essential  factors  in  the  determination  of  the 
question.  In  connection  with  this  view  of  the  subject  it  is 
also  to  be  observed  that  it  is  implied,  if  noi,  definitely  stated, 
in  the  opening  definitions,  and  justified  by  authority,  that 
acts  appertaining  to  the  office  of  an  executor  muat  be  per- 
formed, BO  as  to  convey  an  intimation  to  creditors  that  they 
may  look  to  the  person  doing  the  acta  aa  executor,  before 
fiuch  person  can  be  treated  as  an  executor  de  ion  tort.  Thus 
in  Peteri  v.  Leeder{y),  Lush,  J.,  said,  "Thia  definition 
[i.e.,  Wentworth's  definition  of  an  executor  de  ion  tort] 


(«)  Padget  r.  Pne$t,  2  T.S.  97. 

(«)  Williami  on  Exeeuton,  9th  ed.  209,  snd  •«•  Metteri  r. 
Bioum,  1  H.  ft  C.  686;  Paull  v.  Simpton,  9  Q.B.  36S. 

(to)  V>  illiftint  on  Ezecuton,  9th  cd.  209. 

(•)  There  cannot  be  a  wrongful  executorship  of  ■.  term  in  rever- 
••ion,  because  it  is  incapable  of  entrv.  Williams  ou  Executors,  0th 
.•■•l.  209. 

(y)  47  L.J.Q.B.  678. 


function,  of  .n  eLuJ.  '"  '"  """T-tio"  of  th. 

«*«<«•  o'  the  de^.1  iri  7""  '"^•""•ddJifg  with  the 
not  de,tn.ctiveTttpTo  "tt!"  "T^k"'    ^'"'  *''^«''  •" 

^oJ-diBg  to  the  intent  "  "'°»'"^  *""  "«»•  •»* 

P-nt  executor  «/!«,«"""  *"'  ''"^'''''''  »"«  »«»- 

the  SieTf  SI  TtTe  ''nT  "'"  "''  "  "''-**<»  ^^ 
•ent  enactment)  Hte«  an  1/  ^  ""•'""*'•'  ^'""^'  '^  Pr«- 
a  freehold.  "  "°  •dn.in.rtrator  became  entiUed  to 

There  in  a  dictum  of  Robinwn  C  J    f„  ♦!.     - 
perron  enterinjr  unon  I«n^  i.  i^  '  ^  *•**  •*««»  th«t  a 

of  the  tenant  may'Zil      '^  f^r '"  '"  «'*«'  t^^*  ^e-th 

-in.  into  PoT^i^rarore^'irjr  "^""^  ^^ 
But  the  caae  did  not  „.ii  #  himself  executor"(«). 

the  subjecTatd  re  hte  rJL?tr'"  ^' "'''^ 
'^H^bold  land  doe,  not  co^Lrth«    "'"^  ^""*^"°  »' 
executor  unle«  he  claim,  thMe^        "'""'"*  "  *'*'*•«"• 

There  i,  only  one  decision  on  the  noint  .  a  -^ 
•nation  it  proves  to  be  in  point  tlrr'  ^^  ''  °°  ***"- 
Pancy  must  be  ab,ndonedTw  o^tT  1""'^"''  *^'^- 
occupant  become,  executor  2  ZZt        "  ^'""^  *"'*  '""^ 

The  case  is  Bradburn  v.  Kennerdnllt.  ^     m,^ 
replevin  for  takinir  a  cow  ,„  """"^^^ «)•    The  action  was 
avowed  that  he  was  the "aU  ff"^'  'iTl   '''''  '*^'-<^"t 
-H  b.o.  and  at  tre\  ^ ^//j'J'^f  *-  ^^rburton. 
«anor  of  which  the  locus  in  3«VwJ  „  Jl/'T*''^^  *"  * 

(•)  3  Mod.  818;  Crth^W  '*  "•  **• 
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pleaded  to  this,  confessing  that  Sir  Peter  Warbnrton  was 
seised  in  fee,  but  alleging  that,  before  that  time.  Sir  George 
Warbnrton,  his  father,  was  seised,  and,  being  so  seised, 
made  a  lease  for  three  lives;  that  one  life  dropped,  and 
another  for  whose  life  the  land  was  leased,  entered  and  was 
seised  as  occupant,  and  let  the  land  to  the  plaintiff.  The 
defendant  demurred,  and  had  judgment,  and  the  ease  came 
on  upon  exceptions  to  the  pleading,  first,  for  want  of  a 
traverse  that  Sir  Peter  Warbnrton  was  seised  in  fee;  sec- 
ondly, for  want  of  sufficient  title  alleged  in  the  plaintiff,  for 
that  by  the  Statute  of  Frauds,  all  occupancy  was  taken 
away.  The  judgment  was  affirmed  on  the  pleading,  namely, 
tliat  it  was  bad  for  not  traversing  the  seisin  in  fee.  This 
would  have  been  sufficient  for  the  case,  as  the  demurrer  be- 
ing allowed  judgment  would  have  gone  for  the  defen- 
dant. But  the  Court  {per  Holt,  C.J.),  on  the  second  point, 
said(&),  "As  concerning  the  occupancy,  the  title  under  the 
occupant  was  good,  for  the  statute  did  not  take  away  all 
occupancy,  but  transferred  it  to  executors ;  and  he  held  that 
B.,  the  lessor  of  the  plaintiff,  was  executor  de  son  tort,  by 
•his  entry  on  the  lands,  because  the  aforesaid  statute  made  it 
assets."  While  it  would  not  be  becoming  to  belittle  this 
dictum,  the  case  is  certainly  open  to  the  criticism  that  it 
was  a  case  of  pleading  only,  and  the  insufficiency  of  the 
pleading  was  determined  apart  altogether  from  this  point; 
and  that  the  dictum  upon  the  point  in  question  was  obiter. 
This  might  not  have  been  of  so  much  consequence,  if  it  had 
stood  alone ;  for  almost  any  opinion  on  a  point  of  the  kind, 
in  the  absence  of  other  authority,  could  easily  be  accepted 
as  a  guide.  But  the  opinions  of  Preston,  Burton  and  Bisset, 
two  of  them  at  least,  of  undisputed  learning  and  authority, 
cannot  be  ignored;  and  we  must  therefore  make  some  test 
of  the  dictum  before  accepting  it  as  conclusive. 

(6)  Carth.  166.  The  report  in  3  Mod.  seems  to  be  only  of  the 
argument,  for  it  is  said  that  no  judgment  was  then  given.  In  a  note 
there  is  a  reference  to  Carth.  where  the  judgment  is  reported. 
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-te     to    Baeon'fl1/,:;tr:n7^°^ 
Digested),  in  the  latter  of  Thich   t  •«  t.      •  ?     ^"""^"'^ 
"And  he  ,vho  enters  shaU  h  "'  interpreted  :- 

he  is  executor  TsZH  ''    rr\'"i"'"'  "^''*«^^ 
ai  a  time  when  thesl  1     ,,  °  ''"^^^^  ^"PP°««  that, 

suited,  perLp    l"   "r'^^,,'""^*  ^-«  been  largely  con- 
would' hLetre^I^^^^^^^^^^^^^  ZT:  ^^^^  <^--^on 

a'  trentPfl  nf  +i,„  .     '^*'""°'^ea  by  such  conveyancers 

editions  of  Williams  on  F^.T      !^'.      °*^  ""  the  early 

estates  pio-  aiilei-  vie.  there  i,  n„  ..I  affecting 

vety  .«ie«  .u.Heriitr.wSr' '■*'''«''.  •'■'■■«''■ 
that  possession  of  \.r.A  ,  T  "°"  "°*  »»  »''»»' 

P.«iL„  elt     ^nZ^^^"  '  ''-°  *-'"«  the 
Tf  ,..„  constitute  him  executor  de  son  tnrt 

stances  its  corp,«™X  CT  ■.  """^  '"'  """'"'■ 
been  expected  tottert  ,  ■,  i  "",  '  '"'°  '°''*'  ">" 
delation.  '      "°'°"  t«»tamom,t  to  con. 

should  nntald  ,t:  "Sir'  '^'  "'  "•''- 

i..c.':.rinSr.:r:r:n':rt;:c  "-?■' 

..ponsiMc  .0  no  one.   He  is  hi^elf  Scdt  JZIl"! 
o«l»nding.„fc„„„,<,"|,|7™','"'  """""I  n«n.v  „„rk,  iltlf. 
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fits  of  occupancy  (/).  If  any  one  could  call  him  to  account 
he  would  not  be  an  occupant.  It  is  just  because  the  pro- 
perty is  derelict,  without  an  owner,  that  the  first  taker  can 
hold  it  until  a  legal  title  arises.  If  the  first  taker,  in  such 
a  case,  becomes  executor  de  son  tort,  he  cannot,  it  is  sub- 
mitted, be  an  occupant.  To  call  him  an  occupant,  and  at 
the  same  time,  to  render  him  liable  to  creditors  and  next  of 
kin,  is  a  misnomer. 

There  are  some  other  considerations  which  must  be 
weighed  before  accepting  this  die*  '►>».  We  ha\  •  i  that 
it  is  not  every  possession,  either  of  goods  or  lanaa  under 
lease,  that  will  constitute  the  occupier  a  tort  executor.  Thus, 
if  a  stranger  take  possession  of  land  under  lease,  he  is  not 
made  an  executor  de  son  tort  unless  he  claims  the  particular 
estate.  His  possession  may  not  be  wrongful  as  against  "the 
estate"  of  the  deceased,  for  he  may  claim  the  fee  itself 
without  being  made  executor.  So  in  cases  under  The  Devo- 
lution of  Estates  Act,  though  a  stranger  may  take  posses- 
sion, he  may  not  claim  the  fee,  which  is  assets,  but  he  may 
claim  the  land,  which  is  for  the  time  derelict,  until  an 
administrator  shall  be  appointed ;  in  which  case,  occupancy 
being  a  title  known  to  the  law,  he  ought  not  to  be  charged 
as  an  executor  de  son  tort. 

Again,  the  cases  of  possession  of  goods,  and  of  terms  of 
years,  can  never  be  paralleled  to  that  of  the  freehold.  There 
is  no  such  thing  as  title  by  occupancy  of  goods  and  chattels, 
while  there  is  such  a  thing  as  title  by  occupancy  of  land. 
There  can  be  intermeddling  with  goods  and  chattels,  there 
cannot  be  intermeddling  with  the  land,  which  demands  an 
occupant  in  order  that  the  freehold  shall  not  be  for  a  mo- 
ment in  abeyance.  If  a  stranger  entered  and  claimed  the 
fee  he  might  well  be  charged  as  an  executor  de  son  tort,  as 
he  would  be  of  a  term  if  he  entered  upon  leasehold  land  and 
claimed  the  term.    But,  if  he  entered  claiming  to  hold  as 

if)  Bac.  Abr.  Tit.  Estates  for  Life  and  Ot^Uiinnoy,  (B)  2. 
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".  Z"::^;  '^ "'°  *°*^"  "^^°  ^-^  -^-  ^-  cw 

jac  person  entering  is  usurping  the  office  of  an  executor  t 
If  he  claimed  the  fee.  justly  so.   But  if  he  entered  generlu J 

^der  ..  W^^^^  --that 

And  creditors  are  not  entitled  to  infer  from  mere  poss^ioa 

TeZ^r  "•  ^^^^^"°  ^^  -^^«  «•«  ^-tr :? 

Zt  is  L.        'l ""'  '""^  "*  '''^  P'^'P"^  ^°'  ^hi«h  an  occu. 
pant  IS  not  simply  permitted,  but  demanded,  by  law  fte« 

»i:ttr'T^^""^""-    ^^«  ™^«  that  4e  fT'eetld 
mi«t  not  be  in  abeyance  is  perhaps  not  of  as  much  co,^ 
quence  now  as  it  once  was,  but  the  rule  is  just  as  stricTv 
observed  as  ever,  in  that  no  one  can  by  coiConlaw  co^ 
v^yance         te  a  freehold  estate  to  coLre  •«  ^Z' 

^Ji^l^'  ""*  ''  ''''^''  '^^  -«  P^-P-'  it  -t 

estate  "tTnt  t""'  T''"'  ''"''  "  «  "»  ^^^^  to  "the 
ertate    to  permit  such  occupancy  without  making  the  occu! 

tC  ToTi  r  T  ":r*'^"  '^^'^^  ^  ^«^«-^  the  z 

accountable.    And  again,  the  very  difficulty  arises  out  of 

here  being  no  person  to  represent  the  estate.    iJi  To  fie  ion 

or  re&iement  that  the  court  cannot  act  until  a  repr^Ir 

two  of  the  estate  is  appointed.    No  matter  what TnTru 

(9)  Re  Hopkins,  32  Ont.  K   .SI  3 

(W)  See  Savin  v.  BethelK  L.R.  ■,I902)  2  Ch.  523. 
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b€ing  done,  there  must  be  a  person  capable  of  suing  or 
being  sued  before  action  can  be  taken.  The  same  difficulty, 
th»>  want  of  a  person  in  whom  the  property  can  vest,  creates 
tko  vacancy  and  leaves  the  land  Qpen  to  occupancy. 

Although  letters  of  administration  do  relate  back 
to  the  death  of  the  intestate  for  some  purposes,  as  for  injury 
to  goods,  etc.,  yet  they  do  not  relate  back  so  as  to  interfere 
with  a  "ight  acquired  in  the  interval.  Thus,  if  a  sheriff 
seize  the  goods  of  a  tenant  under  execution  and  sell  them 
(the  landlord  being  dead  and  there  being  arrears  of  rent), 
an  administrator  subsequently  appointed  cannot  claim  a 
year's  rent  under  the  Statute  of  Anne.  "For  relations 
which  are  but  fictions  in  law  shall  not  divest  any  right 
vested  in  a  stranger  mesne  between  the  intestate's  death  and 
the  administration  "(/i)  • 

While  the  result  does  not  seem  to  square  with  modem 
notions,  the  weight  of  authority,  as  well  as  of  reason,  seems 
to  be  against  holding  that  a  person  occupying  in  the  vacant 
interval  should  be  treated  as  an  executor  de  son  tort.  And 
if  convenience  could  make  for  anything  in  the  determina- 
tion of  the  point,  it  would  be  against  the  theory;  for  it 
would  hardly  be  possible  for  relatives  to  remain  in  posses- 
sion of  land  and  not  do  some  act  which  pertains  to  the  office 
of  an  executor,  thus  rendering  them  liable  where  they  might 
never  even  suspect  it. 

4.  Theory  That  Beneficiaries  are  Equitable  Owners. 

The  third  hypothesis,  viz.,  that  the  beneficiaries  are 
equitable  owners  entitled  to  possession  subject  to  payment 
of  debtf ,  seems  to  have  been  excluded  by  a  consideration  of 
the  first  two.  But  there  is  some  authority  upon  it.  In 
Mulcahy  v.  Collins{i),  the  question  arose  in  a  somewhat 
acute  form.    Three  days  after  the  death  of  a  testator,  who 

(*)   Wating  v.  Dewberry,  1  Str.  97. 

(t)   24  Ont.  R.  441;  affirmed  25  Out.  R.  241. 
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•  promi«„,y  note  „l^JZT    f       ""^ '"^•"'•^' 
nnder  the  will  were  8«>n«ra/  w*»ether  her  expectations 

■he.  we„,  .  "dr^W  ^r"!  f  r  .'••  """  *" 
•  WW  interest  in  Zl      ^    .     "  ''"''  "■"■"  "«  "i". 

have  the  estate  dull    i  '      "  "'"'  '°  ''""«"'  «»  "^^t  to 

with  an  ofd  defin  tin  of  f  H  ^'T'  "  '''"''''^'  ^  "^  ^erms 
tion(,)    wh^re  it  ZT  M  I  T  '"*''*''''  ''^^^''^  '^^^tribu- 

"Rv  ;      T.  ^^^^^^  ^°  h"  brother  on  his  death 

By  interest'  is  meant  a  right  to  sue  fnr  n   i^         r 

paid,   which  interest  everfp    I    LV  in"     T '^'^ 
necessary  for  thp  nnrr^^o.    *  .,.       "''"^^lary.    it  was  not 

U)  Palmer  v.  4«,cocfc,  3  Mod.  at  p.  6». 
I*)   Iliid  at  p.  01.  *^ 
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action  of  dower.  In  thia  ease  the  beoefieiaiy  was  an  infant, 
but  the  decision  was  based  upon  the  ground  that  the  execa- 
tor  was  the  person  to  assign  dower (i). 

l»».fl,'ji,f."''"n  i^'^r*  *.^f"-  *"*•     The  nature  of  the  title  of 
tenefleiaries  will  be  found  di«eiu*ed  at  greater  length  in  Chapter 
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1.  Executors-Title  at  Common  Law 

the  Im^'IidleT""*"'  "'  """"'^  ^''^'  "  'J--«<i  f^m 
of  thTtLtetfrW^h""*™"'"^  ^''""^^«°  «^  *h«  -tate 

b«r  ee^nttrror^r^^^ir-^i^^^p-^ 

enable  the  executor  to  sue  but  t.,rf>  '  .  "  "'""^^  *° 
will(m).  He  mar^tZ;  u  '  "  '^'"^'^  *"»  the 
-uch' JdisSin"g,I'^*rt^^^^^^^^^  .r^  -^  than  sue. 
the  law  knows  no  iter^h  7  I'  "^*'*  *"  '^''''^''  '«r 

the  vesting  o7theXh,..''°  *^'  *^*"*«''«  ^"^'^  a°d 

tennsof/eata::;£^f„:rdT;tr^-^"r^" 

can  be  made  by  an  ex^ortCptbt^elTr  ''*'"'' 
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tor,  even  though  they  may  not  be  bequeathed  to  the  executor 
in  trust,  but  may  be  specifically  bequeathed.  It  is  not, 
however,  the  bequest  that  gives  the  executor  his  title,  but 
the  law(p).  And  so,  when  it  is  said  that  he  derives  his  title 
from  the  will,  it  is  not  meant  that  the  property  passes  by 
virtue  of  a  bequest,  but  that  the  nomination  or  appointment 
of  an  executor  is  an  indication  and  selection  of  a  person 
upon  whom  the  law  casts  the  personalty  immediately  upon 
the  death  of  the  testator,  and  notwithstanding  any  testa- 
mentary disposition  thereof.  "The  naming  of  A.  and  B. 
executors  is  by  implication  a  gift  or  donation  unto  them  of 
all  the  testator's  goods  and  chattels,  credits  and  personal 
estate"(g). 

2.  Executors— Title  Under  the  Act. 
The  operation  ot  The  Devolution  of  Estates  Act  is  the 
same  as  to  realty.    It  vests  land  not  devised  to  him  in  the 
executor,  by  virtue  of  his  being  executor,  exactly  in  the 
same  manner  as  the  common  law  vests  the  personalty  in 
him.    And  so,  though  the  title  to  realty  may  now  be  said  to 
be  in  the  executor  under  the  will,  it  is  not  in  fact  the  will 
which  passes  the  fee  to  him,  any  more  than  it  is  the  will 
which  passes  personal  property  to  him;  but  it  is  the  statute 
which  vests  it  in  him,  because  of  his  being  nominated  or  ap- 
pointed executor,  and  "notwithstanding  any  testamentary 
disposition  thereof(r).    He  takes  his  office  under  the  will, 
and  the  statute  vests  the  land  in  him  by  virtue  of  his  office! 
The  operation  of  the  statute  is  somewhat  the  same  as  the 
operation  of  the  Statute  of  Uses,  which  passes  the  legal 
seisin  to  him  who  is  declared  to  have  the  use. 

(p)   Ackland  v.  I'tring,  2  M.  4  Gr.  937,  at  p.  9.i2 
(g)  Went.  10. 

■  «**"]•  ^**  dictum  of  Robinson,  C.J.,  as  to  estates  pur  outer  vie, 
in  Oard.nery.  Gardiner,  2  OS.  at  p.  591:-"The  power  of  the  execu! 
tor  or  aUministrator  over  these  is  derived  not  from  the  adminis- 
statute  M°'"'"     *''  *"  *'""  *"'  •"*  character  of  executor,  but  from  the 
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It  »  nece«ary  to  observe  thi,  effect  of  the  statute  h. 
^Z      '"'''  "*•"  *"  ^^'"^  '^  executor  iit^rt'  ^n" 
iTZnir'^'Tr'  ^"  "-"^  °'  *»•«  provision,  onh^ 
it^H  ■        ?      "  '^''''  *^'°'  *^^*  *»>«  title  of  an  executor  to 

■tcod  in  the  sense  that  he  takes  by  virtue  of  his  offlna  »^  ». 
co.es  fro™  the  .ii,,  and  that  he  tls  as  e^^^tm. 
from  the  moment  of  the  testator's  death.  That  wh  eh  pa^^ 
the  property  to  him  is  the  statute,  for  it  operates  to  v^uh^ 
f  e  ,n  h  tHo„,h  there  may  be  a  specific  devise  to  anl'r 
a  spue  of  any  such  testamentary  disposition.    His  titL 

Enlh  ""       '  T'"''"''-    '^'''^  "  --^y  illustrated  byt„' 
i-nglish  case  under  the  Land  Transfer  Act  IfiQT  T    u   f 

L^jrr  ^n:-^^'^^'^ '-'  estatfis^-tid'L  t  pit 

«n  w  thou  a  nght  m  any  other  person  to  take  by  sui^ivor- 
•hip  t  shall,  on  h,s  death,  notwithstanding  any  tiZlnL 
ary  disposition,  devolve  to  and  become  vesti  ^n  h!  ^ 
representatives  or  representative  frSi^'t^t^L/LTu 
ore  a  chattel  real  vesting  in  them  or  him.-^  Tnolt  of 
three  executors  proved  the  will  r«„        u  " 

the  third  to  eom^e  in^rre)  ^^^o^rsaL^^^^^^^^^^^ 

vi  the'  fe;al  eJat^^^^^^^^^  "^  '*'  '^^  *^«  «*«tuf 

in  those  who'prov  d  the  ^7^"  T"*''"''  ""'  "''^  "'^^^ 
however,  would  take  no  titre  ^^'    ^  "°""""°^  --"*-• 

;^d '^here  a  testator  having  property  m  Fnr,1«r,^      ^ 
-  Australia,  appointed  certain 'exLCartothfl^^^^^^ 
l>an  property,  and,  as  general  executors  certain  othl 
sons,  and  the  general  executors  proved^L  Im  in  E '7? 
"  was  held  that  they  could  make  a  good  tLT  1  the  f     ,  t' 

frXcii  ^Thr '''  r---- ''  thtre^sr 

ill  rlj  TT     "'""*'"  °°*  ^'^'"^  ^titled  to  pro- 

(1902)  1  Ch.  187.  *''"'«""^»    «*    ^"rfo"    County    Co«„c«,    L.R. 
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bate  in  EnRland,  could  not  b«  eonaidered  aa  the  penional 
rcpreaentativea  within  the  meaning  of  The  Land  Tramftr 
Act,  1897. 

The  Act,  us  it  originally  atoodd*),  contained  but  one 
aiction  relative  to  the  general  powera  of  personal  represent- 
alivea  over  land,  namely,  section  9  of  the  original  and  the 
prtsent  Act.    That  section  provides  that  the  personal  repre- 
sentatives shall  have  power  "to  dispose  of  and  otherwise 
deal  with  all  real  property  vetted  in  them  by  virtue  of  the 
preceding  lectiont  of  thit  Act,  with  all  the  like  incidents, 
but  subject  to  all  the  like  rights,  equities,  and  obligations, 
as  if  the  same  were  personal   property  vested  in  them." 
Thus,  "all  estates  of  inheritance   in   fee  simple,  and  all 
estates  held  by  the  deceased  for  the  life  of  another  in  any 
tenements  or  hereditaments  in  Ontario,  whether  corporeal 
or  incorporeal,"  and  "all  real  .    ,    .  property  comprised 
ii;  any  disposition  made  by  will  in  exercise  of  a  general  tes- 
tamentary power  of  appointment,"  vest  in  the  executor  by 
virtue  of  the  statute,  and  "notwithstanding  any  testament- 
ary disposition";  and  the  executor  has  power  to  sell  and 
dispose  of  the  same  as  if  they  were  personalty. 

He  is,  therefore,  fully  invested  with  the  legal  estate,  and 
is  able  to  convey  both  the  legal  and  equitable  estates  in  the 
land  from  the  moment  of  the  testator's  death,  by  a  statutory 
title  (mm). 

"It  appears  to  me,"  said  Osier,  J.A.(v),  "that  the 
plainly  expressed  intention  of  this  legislation  is  to  vest  in 
the  legal  personal  representatives  all  the  real  property  of  the 
deceased  as  if  the  same  were  personal  property.  The  Act 
does  not  say  it  is  to  devolve  upon  them  so  far  as  it  has  not 

<«)  See  49  V.  c.  22 

(uu)  See  Allan  v.  Rever,  4  O.L.R.  309,  where  it  wa»  held  that 
the  executor  was  the  proper  person  to  assign  dower. 
{V)  Martin  v.  Magee,  18  App.  R.  at  p.  388. 
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tnbuted  „  perwn.1  property  U  dirtributed.  except  «  f^ 
M  it  M  diapoNcd  of  by  deed  urill  „-  »u  '  '^P'  "°  ""^ 
-itioa  If  U  has  ^Z  dtpo^i  o  bv  Win  :r""  '''^ 
«pre.ntative,.  .he.  theS^^^i:  '  V^L^Tn*; 
debt,  have  the  bare  legal  estate  for  tU  devfr  L  the 
le.naed  Chancellor  «,v.  in  the  judgment  ^lotT'  ' 

At  the  time  when  this  case  was  decided,  there  was  no 

l«n  being  obliged  to  make  a  conveyance  to  the  per^'a  ° 

i".l  of"  r;: ::  :/rr  ^-  -  ^^^  ^^^^  -^ .":«. 
"-.  however/aTar :;:  :-r.rr^^^^^^ 
rcS:^itC^'^' '"'  ^''^  ^^^^°^ "'  '^^  ia:d'in'ti;:  "bit 

death  of  the  owner,  and  by  it,  second  section(i,)  enacted 
that  executors  and  administrators  in  whom  th  real  es  Ite 
of  a  deceased   person   i,  vested   under  this  Act  llT  1 

iTrforth':"::!"^^  ^^^^^  ^  -"  ^-^  -ivt  i  .^ 

estate  for  the  purpose,  not  only  of  paying  debts,  but  also  of 

flcialiy  en  itled  thereto,  whether  there  are  debts  or  not  as 
they  have  in  regard  to  personal  estate ;  provided  alw^^st  J 

;  rL^traTh"  ^""'^7'^  '^°^««^'"^  ei^mtrsth 

TviZ   A  "  ''    ^'"''^'''  °r  *here  other  heirs  or 

devisees  do  not  concur  in  the  sale,  and  there  are  noZZ 

(»)  M  V.  c.  18. 

(*)  8.  13  of  the  present  Act. 
(y)  S.  16  of  the  present  Act. 
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im  aforeuid  ahall  have  the  nme  power*  and  datiea  aa  he 
haa  in  the  case  of  infanta." 

It  would  appear,  at  flrat  sight,  that  this  elanae  had  Uia 
effect  of  repealing  clause  9  of  the  original,  and  the  present. 
Act,  had  not  both  appeared  in  the  consolidated  statute.  It 
is  possible  to  reconcile  them  as  to  infanta(c),  but  they  can- 
not be  reconciled  where  adults  are  concerned,  though  thejr 
may  be  so  read  as  to  apply  to  different  cases.  Thas  section 
9  gives  as  absolute  powers  to  the  personal  representatives  to 
deal  with  land  as  they  have  with  regard  to  personalty,  and 
therefore  they  could  sell  for  any  purpose.  But  section  16, 
up  to  the  year  1900,  when  another  amendment  was  made, 
gove  power  to  sell  only  when  the  heirs  or  devisees  con- 
curred in  the  sale,  and  there  were  no  debt$;  and  failing 
their  concurrence,  the  consent  and  approval  of  the  official 
guardian  was  necessary.  Thus,  if  there  were  debts,  they 
could  sell  without  the  consent  of  any  one  under  section 
9(a).  But  if  there  were  no  debts  they  would  be  obliged  to 
nsk  for  concurrence  under  section  16. 

In  1900  an  amendment  was  made(b),  by  striking  out 
the  italicized  words  in  the  above  section,  "and  there  are  no 
debts."  The  result  is  that  section  16  now  applies  to  all 
cases,  and  the  two  sections  are  irreconcilable.  Section  9 
gives  absolute  powers  of  dealing  with  the  land,  while  section 
16  requires  the  concurrence  of  heirs  or  devisees,  or  of  the 
official  guardian  in  order  to  make  a  sale  for  any  purpose. 
And  where  no  concurrence  can  be  got,  apparently  no  order 
for  a  sale  can  be  made  under  the  Act(c),  and  administra- 
tinn  would  have  to  take  place  under  the  order  of  the  court. 

(2)  See  port.  p.  146. 

(a)   See  Re  Flctcher't  Eitate,  20  Ont.  R.  40B,  at  p.  506. 

(l>)  63  V.  c.  17,  •.  17. 

(c)  Re  Fletcher't  Eitate,  26  Ont.  R.  at  p.  SOS. 
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of  Z^'Lll^VT'^  ^"  ^"^  '"  •'«*»»«"  •"  'he  land 

to  wme  one  ..th.r  than  ,'f  *''*""'  ^ ''"'''  ""P'i-  «  deviw 
testator.  po«      t   IvL; S  '^'^  '""  "''  *"*^  "^'^  ' 

W«  right  to  give  to  h..  „  "  '^'^  "  '"'•*'•'•''••  *ith 
other.' «dcC  with  the  Z^^^^  T'"  «'-"-«.  or  of 
of  vesting  in  h^Aellt     r^    '  ""  ^^'  P^^P""^"*  the  time 

thus  acquii^dt  t  "      ^  "''""'""  "*'"■""  '  ""• 

MithstaXVdevil  h   t''  "".'  *'^  "^-^''^^'-y  "»'•  "ot- 
\vi.       ?5  "/IPV'**.  has  been  already  hinted  at(d) 

»  '"I   (»).  Ag.,„,  pe„„„„  reprMe„,„i,„  ,„  fo, 

('')  Ante  p.  3. 
'«)   8.  8,  B.s.  1. 
(/)   S.  9. 

<?)   S.   10,  s.-s.   1. 
8— Ahm. 
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certain  purposes  to  be  deemed  the  "heirs"  of  a  person  as  to 
land  which  "vests  in  his  personal  representatives  under  this 
Act"{h).  The  use  of  these  expressions  implies,  if  that  were 
necessary,  that  land  may  still  vest  in  an  executjr  otherwise 
than  by  the  direct  operation  of  the  Act,  ana  that  he  may 
have  powers  not  contained  in  the  statute.  But,  apart  from 
this  implication,  a  man  might  always  have  devised  his  land 
in  trust  for  sale,  or  for  other  purposes,  or  might  have  given 
Ills  executors  powers  over  it;  and  there  is  nothing  in  the 
Act  to  prevent  a  testator  from  so  devising  to  executors  still. 

Thus,  by  the  Land  Transfer  Act,  1897 (t),  it  is  provided 
that  "the  personal  representatives  of  a  deceased  person  may, 
in  the  absence  of  any  express  provision  to  the  contrary  con- 
tained in  the  will  of  such  deceased  persn,  with  the  consent 
of  the  person  entitled  to  anj'  legacy  given  by  the  deceased 
person,  or  to  a  share  in  his  residuary  estate,  appropriate 
any  part  of  the  residuary  estate  of  the  deceased  in  or  to- 
wards satisfaction  of  that  legacy,  etc.,  etc."  In  Re  Bever- 
i(y{j),  the  will  contained  a  trust  for  conversion,  and  the 
question  before  the  court  was  whether  the  executors  had 
power  to  appropriate  specific  assets  in  satisfaction  of  shares 
of  residue.  Buckley,  J.,  held  that  that  power  existed  in  the 
executors  by  virtue  of  their  office,  and  that  the  Land  Trans- 
fer Act  had  in  no  way  impaired  that  power.  A  fortiori 
would  their  powers  exist  unimpaired  where  expressly  given 
by  the  will  either  in  that  form  or  as  trusts  expressly  reposed 
in  them. 

If,  for  instance,  a  testator  devised  land  to  his  executor 
on  trust  to  sell  and  convert  into  money  and  invest  the  pro- 
ceeds, and  out  of  the  proceeds  to  pay,  etc.,  it  never  could  be 
contended  that  the  executor  could  not  retain  and  sell  the 
land  upon  the  trust.    His  title  would  not  come  by  the  oper- 

(ft)   S.  10. 

(t)  60  &  01  V.  c.  65,  s.  4  (Imp.). 

(;)L.R.   (lOOl)    1  Ch.  (381. 
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ation  Of  the  Act,  but  erectly  by  the  .-  vise  Tb.  i  ^ 
would,  of  course,  be  suJ  i.-t  4  the  rirf  T"  ^^  f*^ 
that  is  not  a  question  of  ,  ,1c  r  '  j  I '.  1  "''''""'  ''"* 
eYp„„*„- K    J     •  ''"^^  which  thus  vests  in  the 

the  wm  an,  r"  ''"""  ^°  '™  ^^'^J-*  *«  ^^e  trusts  o 
of  the";::  ""*  ^'"'^  '°*^  *^^  ^-^«---  at  the  end 

The  use  of  the  expression  "notwithstanding  any  testa 
mentary  disposition"  does  not   it  ,«  c,,k    •«  ,        f 
resDPct   rlio^u      *u-  '      '^  ^"^  '''tt^^'  ^^ith  great 

respect,  displace  this  reasoning.    Fereu  on    T    -r.,..       * 

have  thought  in  a  case  of  the   kindm    tLt;."^^        ? 
should  hnv«.  +!,»        ^  Kma(A:),  that  these  words 

oih  r ;  :r ;"  "^  ""'""'•  ^-^^^^^  ^'^^^  ^« « devis ;  j 

si  sFS:ir3':™'"i"™ 

if  „        .        /•    ror  II  tiie  land  is  devised  to  the  executor 
.nXlrlrf'^^"'^"^   '''  devise,"  unirrii 

order  thaMhe  It  .     ''"'"'  '"'""  '^""^  ^^'^'"^  ^ff*^«t  in 
find   n  thl  ''"*':'"^  P"^^'^^  '"^y  be  exercised.    But  we 

get  benefits  therefrom,  but  not  the  land  itself.    And  theTole 
eff.  ^f   he  words  "notwithstanding  any  testamenta^  d  ! 

sTv     T      T""*"'  *"  ""  '"'•  P^^-"t  °^  ^J^J't^-  if  nLs! 
sar,.    The  devise  to  him  passes  the  title  to  him,  and  he  holds 

(A)   Re  Boot,,.,  rru.ls,  10  Ont.  R.  at  p.  430. 
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it  upon  trust.  The  matter  may  be  elucidated  by  supplying 
a  devisee  in  trust,  in  addition  to  an  executor.  Thus,  a  devise 
to  A.  in  trust  for  sale,  etc.,  B.  being  appointed  executor. 
Notwithstanding  the  devise  to  A.,  the  land  passes  to  B.,  the 
executor,  by  the  operation  of  the  Act.  At  the  end  of  a  year, 
if  not  sold  for  debts,  it  passes  to  i*..  who  holds  by  devise. 
If  the  executor  and  devisee  in  trust  are  the  same  person,  as 
if  a  devise  is  made  to  A.  in  trust  for  sale,  and  A.  is  ap- 
pointed executor,  can  it  be  asserted  that  he  takes  btj  the 
operation  of  the  Act  for  a  year,  and  that  at  the  end  of  a  year 
the  title  changes,  and  A.  takes  by  devise-,  and  to  prevent 
the  operation  of  the  will,  that  he  must  register  a  caution  t 
This  is  not  the  effect  of  the  statute,  but  that  upon  a  devise 
to  an  executor  upon  trust,  he  takes  directly  by  devise,  and 
his  powers  are  defined  by  the  will',  save  and  except  that  he 
may,  if  necessary,  sell  the  land  for  payment  of  debts(t). 

So  also,  if  a  testator  should  devise  to  his  executors  on 
trust  to  sell  so  much  of  his  land  as  sliould  be  necessary,  and 
pay  all  his  debts,  testamentary  and  funeral  expenses,  and 
should  exonerate  his  personal  estate  from  such  payments, 
and  dispose  of  the  residue,  it  could  hardly  be  contended 
that  the  executors  would  not  take  the  land  by  the  devise. 
And  such  a  trust  would  be  opposed  to  the  statutory  direc- 
tion that  debts  should  be  charged  ratably  on  the  value  of 
the  realty  and  personalty  comprised  in  the  residuary  devise 
and  bequest. 

So,  also,  a  testator  may  devise  his  land  subject  to  powers 
given  to  his  executor.  "The  Act  in  question,"  said  Street, 
J. (,»»),  "is  intended,  as  appears  on  its  face,  to  aid  executors 
and  administrators  to  deal  with  the  estates  which  are  re- 
quired for  the  payment  of  debts,  where  such  aid  is  neces- 
sary to  enable  them  to  do  so.    There  is  nothing  in  it  to  inter- 

(l)  Re  Heicett  d  Jermyii,  29  Ont.  R.  383;  Mercer  v.  Xrff, 
Ibid.  680. 

(m)  Re  Koeh  d  Wideman,  25  Ont.  R.  at  p.  267. 
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are  o  be  dea"  wi  h    Z  '"'  T°"  "  "''"''  *^"'  ^^^^^^^ 

directions  of  a  'illTstTttt  T   "^^^t^-^^  ^he  express 

ft,r  f .,  i  ^''^  *"°^  a°d  manner  of  conversion 

1  r  th    purpose  of  vesting  an  absolute  title  in  a  benlfic  ary 
a   an  earher  penod  than  the  testator  intended  him"   hive 

11  a^d  co:verT  '  '''''"'''  ^"P^™'^  ^^«  --"to™  lo 
dlse  ir^sa^i  '"Xhr^  ?'"  three  yea.  after  his 
under  the  wH    Jn.l  o         '"'"*"'  '"'  *^"^  "  P"^'^'-  «*  ««!« 

exercisable  bv  a  ..Ui^^^t^.  'I^^re  there"  ''^ 
d.-vise  to  executors   upon   trust   to   Jn      T 

4.  Administrator-Title  at  Common  Law 

stood  in  two  senses  vi;.    ae  .    *•  ''^  ""^er- 

^^^  senses,  v,z.,  as  to  t.me  and  as  to  subject  mat- 

thetratl'onhe'*  """^  ''  "''  ''"*  *'^  ^^*«  «^  the  letters  is 

not  indeterminable)  before^  Z'Z^lttZT''^'^^^ 
mmistrator  derives  his  titlp  ^..v,«ii     «       '''"ers.       An  ad- 

court.    He  has  no^e  u„t      he  ,e^^^^^  "'^'^^^«^^^-' 

^^anted.  and  the  proper  v  of  the  d       "^  f^^^'^^^tration  are 

from  the  time  of  Lgrlnt'-rl)     r  'T  "  '™  ''"^^ 

(«)lbid.  '^™°*    («)•    Consequently,  an  affected 

;;*  wf,,^^^«  ««  •^«^''».  2»  Ont  R.  383. 
r    T  \T  "^  E''«'"to".  9th  ed.  342. 
'.)  />-  Abbott.  C.J..  Woolley  v.  Cto..,  5  b.  4  Aid.  at  p.  446. 
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assignment  by  him  of  a  term  of  years  before  the  grant  is  of 
no  validity (r).  So,  also,  an  agreement  made  by  an  execu- 
tor de  son  tort  to  give  up  possession  of  demised  premises  to 
a  landlord,  does  not  bind  him,  if  he  subsequently  takes  out 
letters  of  administration (s).  In  this  case  it  was  said  dur- 
ing.: the  argument,  by  Lord  Denman,  C.J.,  "The  lessor  of 
the  plaintiff  had  no  power  to  make  it"  [the  bargain] ;  and 
by  Parke,  J.,  "He  was  nobody  at  the  time,"  and  again, 
"You  seek  to  conclude  him  as  rightful  administrator,  by  an 
act  done  before  he  had  any  right. ' ' 

And  a  mortgage  of  land,  made  by  a  person  who  after- 
wards took  out  letters  of  administration  to  the  estate  of  the 
lessee  of  the  land,  was  held  not  to  estop  him  as  adminis- 
trator(<).  , 

He  has  not  only  no  title,  but  no  assenting  or  dissenting 
powers  with  regard  to  disposal  of  property.  In  Morgan  v. 
Thomas{n),  the  plaintiff,  as  administrator  of  his  father, 
brought  trover  against  a  sheriff,  who  had  seized  goods  of 
the  estate  in  the  possession  of  the  widow  of  the  deceased, 
under  an  execution  against  h'.-r,  before  letters  of  adminis- 
tration were  issued.  The  plaintiff  at  the  time  notified 
the  sheriff  that  they  belonged  to  the  estate  of  his 
father.  The  court  held  that  the  title  of  the  admin- 
istrator did  not  relate  back  to  the  death,  and  that  he 
had  no  power  to  assent  to  the  retention  of  the  goods  by  the 
widow.  The  remarks  of  Parke,  B.,  are  so  comprehensive 
that  they  deserve  to  be  quoted  at  length.  ' '  In  the  first  place 
there  is  no  evidence  whatever  for  the  jury  that  the  plain- 
tiff ever  assented,  before  he  took  out  letters  of  administra- 
tion, to  the  widow's  taking  the  property  as  her  share  of  the 


(r)  3  Preston  on  Abstracts,  146;  Bacon  v.  Simpson,  3  M.  4  W 
at  p.  87. 

(«)  Doe  d.  Bornhy  v.  Oletin,  1  Ad.  &  E.  49. 
(t)  Mettert  v.  Brown,  1  H.  &  C.  686. 
(u)   8  Ex.  302. 
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JbiW     i-        r^^  ''^'''  "  ™«°  ^««  the  power  of  pro 

evSe?o  tf  atnt  '  To'""^  'T''--''''  '^^^^ 
,,: ,       ,     ,  *''*^°*-     ^^0^^'-   at   the  time  the  intestate  V 

//ie  nnn,]»  «..  J  «0'«f;.    //e  /lad  no  interest  i„ 

tie  goods  and  no  power  to  take  them  aivay  from  her       •  ] 

.-™r.:MLf::x:r;::';;;;:;:j-j;;:r,'f 

But  even  where  He  doctrine  ot  rejatim  l„„i.        i-      ■ 

.»  .n  honr  earlier  ,h..  the  date  „,™  .!  ^  "'Hr 
«»e  artides  of  p.„ner,hip  provided  th't  on  the  Lh "u 
partner,  his  e«eutor  or  administrator  might  .ithrth 
..«hs  eiec.  to  sneeeed  to  hi.  share  h.  se^ilratti:";* 

Q..i  S.  &T°^r£Zt  aS^-^-iC.  "•"'■■"  >«..„,. 
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that  effect  upon  the  surviving  partners.  The  widow  of  a 
(Itceased  partner  served  such  a  notice  within  time,  and 
afterwards  took  out  administration  and  sought  to  confirm 
it :  but  it  was  held  that  the  notice  was  void.  And  we  have 
already  seen  that  relations  back  are  fictions  of  law  and  do 
not  affect  a  title  acquired  in  the  interval  between  death  and 
grant  of  letter8(x).  If  an  unlawful  act  is  done  before  the 
grant  of  letters,  the  administrator  may  maintain  trespass 
therefor ;  but  if  the  act  at  the  time  is  lawful,  it  does  not  sub- 
sequently become  unlawful  by  relation (j/).  But  if  title  by 
occupancy  exists  it  is  lawful,  and  the  title  of  the  adminis- 
trator subsequently  acquired  cannot  make  it  unlawful.  And 
this  should  be  peculiarly  the  case  with  regard  to  land,  and 
the  title  to  it.  And  so,  where  an  intestate  died  on  18th 
October,  1900,  and  letters  of  administration  of  personal 
estate  were  granted  to  the  defendant  on  22nd  Januaiy, 
1901,  and  before  letters  of  administration  of  her  real  estate 
were  granted,  on  14th  October,  1901,  the  defendant  adver- 
tised the  lands  for  sale,  to  take  place  on  22nd  October, 
1901,  he  was  enjoined  from  proceeding  by  Street,  J.,  who 
said,  "It  is  clear  that  at  the  time  the  defendant  advertised 
the  lands  for  sale  he  had  no  right  so  to  advertise,  as  he  was 
not  then  appointed  administrator  of  the  real  estate  of  the 
deceased"  (2). 

Our  system  of  real  property  law  shows  nothing  of  rela- 
tion back  of  title.  Every  interest  which  is  to  take  effect  upon 
the  ascertainment  of  a  doubtful  or  uncertain  person,  and 
every  interest  which  is  to  vest  in  a  person  not  in  esse  at  the 
time  of  its  creation,  and  every  interest  created  under  the 
Statute  of  Uses  to  spring  up  on  the  coming  into  being  or 
ascertainment  of  some  person,  or  upon  the  happening  of 
some  event — every  such  interest  vests  at  and  from  the  time 


(Of)  Ante  p.  104. 

(y)  Thorpe  v.  Shellwood,  5  M.  &  Or.  760. 

(«)  Byer  v.  Orove,  2  O.L.R.  754. 
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of  the  ascertainment  or  coming  into  being  of  the  person,  or 
the  happening  of  the  event,  as  the  case  may  be.  And  so  with 
an  administrator.  Though  he  may  have  rights  which  relate 
back,  his  title  cannot  antedate  the  letters. 

There  is  what  appears  to  be  an  exception  to,  but  is 
really  a  confirmation  of,  this.  By  The  Real  Property  Limita. 
Uon  AcHa),  it  is  provided  that  "for  the  purposes  of  thU 
Act,  an  administrator  claiming  the  estate  or  interest  of  the 
deceased  person  of  whose  chattels  he  has  been  appointed 
administrator,  shall  be  deemed  to  claim  as  if  there  had  been 
no  interval  of  time  between  the  death  of  such  deceased  per- 
sou  and  the  grant  of  the  letters  of  administration." 

5.  Administrator— Title  Under  the  Act. 
Where  the  grant  is  general  or  unlimited,  the  authority 
of  an  administrator  lasts  until  he  dies  or  winds  up  the  estate. 
But  in  the  case  of  land,  the  special  powers  given  bv  the  Act 
must  be  the  guide,  for  it  is  solely  from  The  Devolution  of 
Estates  Act  that  the  powers  of  an  administrator  over  land 
aiT  derived. 

There  seems  at  first  to  have  been  a  doubt  entertained  as 
to  whether  the  title  of  a  personal  representative  enabled  him 
to  sell  for  purposes  of  distribution  as  well  as  for  the  pur- 
pose of  paying  debts. 

In  Re  Mallandineib),  Boyd,  C,  held,  in  the  case  of  an 
mlestacy,  that  the  administrator  should  not  sell  realty  for 
the  purpose  of  distribution  (there  being  no  necessity  to 
sell  for  the  purpose  of  paying  debts)  where  one  of  the  bene- 
ficiaries, an  adult,  objected.  In  Re  Wilson  <£•  Tor.  Inc 
Etec.  Light  Co.(c),  Falconbridge,  J.,  thought  that  it  did  not 
follow,  because  the  administrator  was  a  trustee  for  the  bene- 
ficiaries after  payment  of  debts,  or  where  there  were  no 

(o)   R.S.O.  c.  133,  g.  7. 

(6)    10  Occ.  N.  226. 

(c)   20  Ont.  R.  397,  at  p.  403. 
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debts,  that  he  could  not  sell  and  convey;  though  he  ex- 
pressed no  opinion  as  to  how  it  might  be  if  the  administra- 
tor arbitrarily  endeavoured  to  sell  against  the  wishes  of 
those  beneficially  entitled.  Subsequent  to  these  decisions, 
and  perhaps,  in  consequence  thereof,  a  section  was  added 
to  the  enactment (d),  by  which  the  personal  representatives 
are  given  as  full  power  to  sell  for  the  purpose 
"not  only  of  paying  debts,  but  also  of  distributing 
or  dividing  the  estate  among  the  parties  beneficially  entitled 
thereto,  whether  there  are  debts  or  not,  as  they  have  in 
regard  to  personal  estate,"  provided  that  where  heirs  and 
devisees  do  not  concur,  the  oflieial  guardian  must  approve 
of  the  sale. 

At  the  present  time,  it  is  quite  clear  that  land  is  to  be 
treated  differently  from  personalty,  because  it  is  to  shift 
into  the  beneficiaries  in  specie,  if  not  needed  for  the  purpose 
of  paying  debts,  at  the  end  of  three  years.  And,  while  the 
personal  representative  has  the  undoubted  power  to  sell  for 
the  purpose  of  distribution,  as  well  as  for  the  purpose  of 
paying  debts,  it  may  be  a  question  whether  he  should  do  so 
in  all  cases,  for  the  reason  that  the  land  will,  so  to  speak, 
distribute  itself  automatically  by  vesting  in  the  persona  en- 
tilled  without  conveyance  at  the  end  of  three  years  from  the 
death  of  the  testator. 

The  personal  representative  is  not,  in  all  respects,  in  the 
position  of  a  trustee  for  sale.  A  trustee  for  sale  has  a  duty 
cast  upon  him  to  sell ;  while  the  personal  representative,  who 
takes  under  the  Act,  has  a  discretion  to  be  exercised  only 
for  certain  purposes  and  in  certain  event8(e).  And  so, 
where  an  administrator  made  a  contract  for  sale  of  land 
subject  to  the  approval  of  the  ofilcial  guardian,  which  did 
not  require  his  approval,  and  which  he  did  not  approve  of, 


(d)   54  V.  c.  18  9.  2  ;  R.S.O.  c.  127.  s.  16. 

(e)  Per  Osier,  J.A.,  Re  Fletcher's  Estate,  26  Ont.  R.  499. 
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and  the  land  was  subsequently  sold  for  a  less  sum,  it  wm 
Held  that  he  was  not  chargeable  with  the  loss. 

The  power,  are  limited  to  selling  for  the  purposes  of  ad- 
ministration and  distribution,  and  where  an  executor  made 
a  contract  to  exeha  .ge  (and  belonging  to  the  estate  for  other 
land,  the  court    reiued    to   enforce  specific  performance 
against  lu.u,  the  purpose  of  the  exchange  not  being  either 
the  payment  of  debts  or  the  distribution  of  the  estate     Fer- 
gusoi.,  J.,  said,   'I  am  not  of  the  opinion  that  the  personal 
representative  can  properly  „,ako  the  lands  of  the  testator 
or  intestate  the  subject  of  speculation  or  exclinuge  by  him  in 
the  same  manner  as  if  the  lands  were  .as  o«  n ;  and,  if  there 
were  no  reasons  other  than  those  above  alluded  to,  I  should 
be  of  the  opiniru  that  this  action  for  specific  performance 
eould  not  succeed "(/). 

6.  Letters  of  Admiuistratio,,  Limited  to  Personalty. 

But  the  grant  of  letters  may  be  limited,  either  as  to  time 
or  as  to  subject  matter.     Shortly  after  the  enactment  in 
question  was  passed,  a  practice  sprang  up  of  granting  letters 
of  administration  limited  to  the  personalty,  on  the  suppo- 
sition,  apparently,  th.r  the  administrator  might  not  need 
the  land  for  the  purpose  of  paying  debts,  and  would  not  be 
under  the  obligation  of  distributing  it.     But  it  is  extremely 
doubtful  whether  the  land  did  not  even  then  vest  in  him 
Though  the  letters  of  administration  entitle  the  administra- 
tor to  demand  and  recover  all  the  property  mentioned  there- 
in, it  is  not,  as  we  have  seen,   the   letters  which  vest  the 
Jand  m  the  administrator,  but  the  statute  itself.    Given  a 
personal  representative,  and  the  statute  declares  that  the 
land  shall  vest  in  him.    With  regard  to  executors,  we  have 
seen  that  it  is  not  proving  the  will  which  vests  the  land  in 
them.    It  vests  in  all  executors  who  do  not  renounce,  al- 
though all  may  not  immediately  take  on  themselves  the  bur- 

if)  Tenute  v.  Walsh,  24  Ont.  R.  at  p.  312. 
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den  of  adniiniNtration(0).  The  fact  that  they  are  nomin- 
ated as  executura  by  the  testator  itifflcea.  So  also,  it  would 
Mcm  that  the  nomination  by  the  Surrogate  Court  of  a  per- 
■onal  representative  should  be  a  sufficient  qualification  to 
nut  only  enable,  but  require,  him  to  take  the  title  under  the 
stiitute.  In  1887,  however,  an  amendment  was  made  to  the 
Surrogate  Courts  Act(A),  as  follows: — "A  person  entitled 
to  take  out  letters  of  administration  to  the  estate  of  a 
deceased  person  shall  be  entitled  to  take  out  such  letters 
limited  to  the  personal  estate  of  the  deceased,  exclusive  of 
thi  real  estate. ' '  And  by  section  21  of  the  Surrogate  Courts 
Act,  it  is  enacted  that  "probate  and  letters  of  administra- 
tion by  whatever  court  granted  shall,  unless  revoked,  have 
effect  over  the  property  of  the  (jleceased  in  all  parts  of 
Ontario,  subject  vo  limitation  under  section  61  of  this  Act 
or  otherwise. ' '  .S:uiilar  provisions  are  found  in  sections  38 
and  39  of  the  same  Act.  It  seems  to  have  been  thought 
by  the  draftsman  that  it  was  by  the  effect  of  the  letters  that 
the  land  vested  in  the  administrator.  And  in  defining  the 
powers  of  persoual  representatives  in  The  Devolution  of 
Estates  Act  by  an  amending  section (i),  the  power  of  sell- 
ing land,  both  for  purposes  of  distribution  and  for  pay- 
ment of  debts,  is  not  to  "apply  to  any  administrator  where 
the  letters  of  administration  are  limited  to  the  personal 
estate,  exclusive  of  the  real  estate."  We  must  take  it,  on 
the  whole,  as  the  effect  of  these  amendments,  that  though 
The  Devolution  of  Estates  Act  expressly  states  that  the 
land  shall  devolve  upon  and  become  vested  in  the  personal 
representative,  it  will  only  so  devolve  when  he  takes  out  let- 
ters of  administration  to  the  realty  itself.  There  is  a  clause 
in  the   Surrogate   Courts   Act(j)    which   enacts   that   if 


[g)  Ante.  p.  100. 

(fc)  60  V.  c.  7,  g.  34;  now  R.S.O.  c.  59,  s.  61. 

(t)  S.  16,  t.-s.  2. 
(;•)  S.  89. 
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•ay  Of  the  provWon.  of  thi.  Act  diall  he  found  to  be 
incon«.tent   with   the  prov»ion.  of  Tke  Devolution   of 
E»ate,  Act,  thw  Act  .hall  be  conrtrucd  «,  a.  to  conform  in 
a    respect,  with  the  true  intent  and  meaning  of  The  Devo- 
luUon  of  Estates  Act."    It  probably  mean,  that  the  latter 
Act  iH  to  overrule  thi.  Act  if  there  i,  any  inconsistency 
between  them;  for  if  on  a  tr...  e»„.tn,etion  tlu,v  are  found 
to  be  mconMistent,  they  cannot  l,e  made  to  conform  unlem, 
one  override,  the  other.    When  The  Devolution  of  Estate, 
^ct  state,  unequivocally  that  the  land  ,hall  vest  in  the  per- 
jonal  representative,  and  the  Surrogate  Court  Act  state, 
that  letters  of  administration  shall  have  effect  over  all  the 
property  of  the  deceased  in  Ontario,  except  where  they  are 
limited  to  personalty,  the  Surrogate  Courts  Act  clearly  will 
not  conform,  or  be  adjusted,  to  the  other  Act.  unle«.  it  i, 
completely  disregarded  in  that  respect.    But.  inasmuch  a, 
th...  power,  of  an  administrator,  as  defined  by  section  16  of 
UeDevolutwn  of  Estates  Act,  are  not  to  applv  to  an  ad- 
m.nistrator  w-ith  a  grant  limited  to  personalty,  it  cannot 
be  yd  that  the  two  Act,  do  not  harmonize.    For  it  seem, 
that  the  general  intent  of  section  4  of  The  Devolution  of 
Estates  Act,  that  land  shall  vest  in  the  administrator,  i, 
defined  or  controlled  by  the  particular  intent  exprawed  in 
section  16  sub-section  2,  that  in  the  case  of  grants  limited 
to  personalty  the  powers  diall  not  apply,  and  the  same  in- 
tent IS  plainly  expressed  in  the  Surrogate  Courts  Act. 

7.  Letters  Limited  in  Time. 
Where  administration  is  granted  durante  absentia  the 
administrator  has  all  the  rights  and  powers  of  a  general 
A  r/?!'*'!!!'""  ^^  *^'  provisions  of  the  Surrogate  Courts 
Act(ft).  This  apparently  was  the  law  apart  from  this  en- 
actment(0. 

(fc)  R.S.O.  c.  69,  ss.  42,  43. 

(/)  See  Webb  v.  Kubj,,  3  Sm.  4  G.  333 j  7  D.M.  &  G.  376. 
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Where  the  adminintrntiiin  i*  innntcd  durante  minor* 
attate,  it  haii  been  held  that  the  adininiNtrator  i«  a  general 
adminiRtrator  fc»r  the  time  being.  In  He  Copt(m),  Sir  Geo. 
JeMel,  M.R.,  iiaid,  "The  limit  to  hi*  adminiiitration  i*  no 
doubt  the  minority  of  the  person,  but  there  in  no  other  limit. 
He  ia  an  ordinary  adminiMtrator:  he  ia  appointed  for  the 
very  purpooe  of  getting  in  the  estate,  paying  the  debts,  and 
selling  the  estate  in  the  usual  way,  and  the  property  vests 
in  him.  I  am  of  opinion  that  he  clearly  can  mA\  for  the  pur- 
pose of  paying  the  debt8"(n).  Both  in  the  case  of  an  admin- 
istrator durante  abtentia,  where  by  the  express  provisions  of 
the  Surrogate  Courts  Act  the  administrator  has  all  the 
powers  of  a  general  administrator,  and  in  the  case  of  an 
administration  durante  tninon,  aetqte,  it  is  evident  that  the 
land  would  voxt  in  the  administrator,  who  might  sell  it  for 
the  purpose  of  paying  dfbtn. 

Where  administration  with  the  will  annexed  is  granted 
during  the  absence  or  minority  of  the  executor,  the  admin- 
istrator would  probably  be  the  "personal  representative" 
of  The  Devolution  of  Estates  Act.  It  is  true  that  according 
to  Re  Pawley  d'  London  and  Provincial  Bank  (o),  it  is  not 
the  assuming  of  the  burden  of  administration  that  vests  the 
land  in  an  executor,  but  the  statute,  from  the  fact  of  his 
being  so  nominated  in  the  will.  But  by  the  interpretation 
clause  of  the  Surrogate  Courts  Act{p),  "administration"  is 
to  include  "all  letters  of  administration  of  the  effects  of 
deceased  persons,  whether  with  or  without  the  will  an- 
nexed." And  by  section  21,  as  we  have  seen,  it  is  enacted 
that  "letters  of  administration  [with  the  will  iihik'nihII 
sball  have  effect  over  the  proju  rty  of  the  deceased,"  etc. 
And,  by  the  same  interpretation  clause,  where  the  grant  is 


(m)    16  Ch,  D.  40,  at  p.  52. 

(n)  See  also  ilongell  v.  Armstrong,  L.R.  14  Eq.  423. 
(o)   L.R.  (1900)   1  Ch.  58. 
(p)  S.  2,  •.•».  2. 
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for  «pcci.l  «r  limited  punnma,,  the  word  ".dmlni.tration- 
ha,  the  «me  «Kniflc.tion  .nd  effect.  So  th.t,  whenever 
.dmmwtration  «  Kr.nted  by  .  Surrogate  Court,  "whether 
w.th  or  without  the  will  annexed,  .nd  whether  granted  for 
general  «p,.eial  or  limited  p..rp,«e«."  ,ueh  letter,  ",h«ll 
have  effect  over  the  p.-operty  of  the  deceased  in  all  part. 

exclude  real  estate,  under  section  61. 

8.  Adminigtrator  Pendente  Lite, 

dcnU'T,  "'  ""T""  '"'**''"  '°  ""^''^  administration  pe„. 

^cnq)  Pending  an  action  touching  the  validity  of  the 
will  of  any  decea.s..d  per«,„,  or  for  obtaining,  recalling  or 
revoking  any  probate  or  grant  of  administration,  the  court 
m  which  an  action  is  pending  may  appoint  an  administra- 
tor  of  the  property  of  the  deceased  person ;  and  the  admin- 
istrator so  appointed  shall  have  all  the  rights  and  power, 
of  a  general  administrator,  other  than  the  right  of  distribut- 
mc  the  residue  of  the  property."     The  appointee  of  „ny 

cT/r?,!'*'/"?/"  "''•""   ''  pending  will  in  .s,„h  a 
case,  take  the  land   for  the  time   being  by  virtue  of  this 

clause  notwithstanding  the  will,  where  the  action  is  to  tr^- 
he  validity  thereof ;  and  notwithstanding  the  probate  or 
letters  already  granted  where  the  action  is  to  recall  or  re- 
voke  them. 

An  administrator  pendente  lite,  appointed  by  the  High 
Court  for  the  purposes  defined  in  the  order  appointing  him, 
has  been  held  not  to  be  a  personal  representative  within  the 
meaning  of  The  Devolution  of  Estates  Act,  so  as  to  entitle 
him  to  bring  an  action  respecting  land  not  in  question  in  the 
action  in  which  he  was  appointed  (r). 

(9)  a  66. 

(r)  Rodger  v.  Moran,  28  Ont.  R  "TH     Tn  flii-  „...»  .1 
the  death  of  tlie  intestate  had  elan,.;^    f;  1  "  "'^  •""■■  '•''"" 

istrator  would  have  S.  ^      '    "^  '"  '''''"'  "  *-"""'''"'  "<J"""- 


iiij 
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Where  a  deceased  person  was  interested  in  the  matters 
in  question  in  an  action  or  other  proceeding  in  the  High 
Court,  and  has  no  personal  representative,  it  is  provided  by 
Rules  of  Court,  that  the  court  may  proceed  in  the  absence 
of  any  person  representing  his  estate,  or  may  appoint  some 
person  to  represent  the  estate  for  all  the  purposes  of  the 
action  or  other  proceeding,  and  the  order  made,  and  any 
orders  consequent  thereon,  are  to  bind  the  estate  of  such 
deceased  person  in  the  same  manner  as  if  a  duly  appointed 
personal  representative  of  such  person  had  been  a  party  to 
the  action  or  proceeding,  and  had  appeared  therein (s). 
Such  a  personal  representative  is  not  such  a  representative 
as  is  within  the  meaning  of  The  Devolution  of  Estates  Act, 
as  we  have  seen(^).  Indeed,  from,  the  wording  of  the  rule 
one  might  infer  that  he  is  not  an  administrator  at  all ;  for, 
if  so,  it  would  not  have  been  necessary  to  enact  that  the 
orders  of  the  court  should  bind  the  estate  in  the  same  man- 
ner as  if  a  duly  appointed  personal  representative  had  been 
a  party. 

Again,  there  is  a  general  power  in  the  High  Court,  apart 
from  conditions,  to  appoint  some  person  administrator  ad 
litem,  where  probate  of  the  will  of  a  deceased  person,  or 
letters  of  administration  to  his  estate,  have  not  been  granted, 
and  representation  of  such  estate  is  required  in  any  action 
or  proceeding  in  the  High  Court (u).  This  rule  appears  to 
be  intended  to  give  power  to  appoint  an  administrator  with 
powers  limited  only  to  the  subject  matter  of  the  action,  and 
for  the  purposes  of  the  action,  and  such  an  administrator 
is  not  such  a  representative  as  is  within  the  meaning  of  The 
Devolution  of  Estates  Act. 

At  first  glance  section  21  of  the  Surrogate  Courts  Act 
would  seem  to  conflict  with  this.     It  reads,  "Probate  or  let- 

(«)  Rule  104.    See  Fairfield  v.  Rosa,  22  Occ.  N.  413. 

(0  Ante.  p.  127. 

(")  Rule  1!».">.     Sfc  h'liiifiild  v.  Rons,  22  Occ   N.  413. 
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Broupea  with  It,  though  separated  by  two  other  «««««- 
Hi*,}.  P«  \^        ■  ^'^  ^^*  Judicature  Act(v)    the 

ro.te  court.  Act.    C'^iLrLrj^f.^^^^^^^ 
and  removal  of  contested  cases  to  the  High  Court 


(P)  R.S.O.  c.  61,  ..  40,  .....  1. 
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1.  Beneficiaries  Before  Vesting. 

For  the  sake  of  convenience  those  who  are  to  take  the 
estate  after  payment  of  debts  may  be  denominated  "bene- 
ficaries." 

Having  ascertained  that  the  personal  representative 
takes  the  whole  interest  in  the  land  for  a  year(w),  with 
ability  to  make  a  good  title  in  fee  simple  if  he  has  occasion 
to  sell  either  for  the  purpose  of  paying  debts  or  distributing, 
it  might  seem  superfluous  to  enquire  as  to  the  interest  of  the 
beneficiaries  during  this  period.  But  it  must  be  concluded 
that,  notwithstanding  what  has  been  said,  the  beneficiaries 
have  some  interest  in  the  land. 

Their  potential  ownership  may  best  be  described  as  a 
possibility  coupled  with  an  interest. 

(to)  Since  17th  March,  1902,  three  years;  2  Edw.  VII.  c.  17,  «.  3. 
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sentative.    Yet  it  is  dear  if  th!  J     ^  "*""'^  "P*^" 

roct,  that  they  have t   idUtn^or  "''''Z''  "'- 

rights  and  remedies  must  nTbf  00^  wld  "Z'^'''  ''' 
or  title.    Ferjnison    T    ."    .^^°°*°"°*^«'^  ^'th  ownership 

during  the 'hSHek^kft^'f'  '''  ^*''^^*  «*  '^  d-«ee 

rjht(xl  '"'"'^  *'^  '^^*  '^^^-^^  «*  the  ao"  ir 

2.  Assigns  of  Beneficiaries  Before  Vesting 

ew^inVr  r:  ';ZT::r ''- '-  -  - 

imerM.    Boyd   c     „„i„,  j        ''        *"  '  «"»•■»"»«» 
^v.(c),  ar        visable  under  The  WUls  Act{d). 

.aid  [lit^t^'Tf  Sf.yl-:^'^.^^J:±J  ^•^-  ."*  P-  «-  -"ere  it  U 
claims  of  creditors.  substantwl  proprietorship"  subjert  to 

Morl^tlbfa^n^d^entW^^^^^^  -"   decided 

'<•)  R.S.O.  c.  127,  8.  22 
(d)   R.S.O.  e.  128,  89.  2,  10. 
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And,  therefore,  a  mortgage  of  a  beneficiary's  interest, 
made  during  the  year,  was  held  to  be  good  as  to  the  land 
after  the  lapse  of  the  year,  under  the  following  circum- 
stances :— The  testator  died  on  17th  October,  1891,  devising 
the  land  in  queHtion  to  his  son  with  a  direction  to  him  to  pay 
all  the  debts  of  the  testator.  The  executors  named  in  the 
will  renounced.  On  23rd  May,  1892,  the  devisee  made  a 
mortgage  of  the  lands  in  fee.  On  28th  September,  1892, 
letters  of  administration  with  the  will  annexed  were  granted 
to  the  plaintiff.  On  8th  December,  1892,  an  order  for  ad- 
ministration was  granted,  and  on  18th  February,  1893,  the 
mortgagees  of  the  devisee  were  brought  into  the  Master's 
office  under  a  notice  to  incumbrancers,  and  moved  against 
the  notice,  on  the  ground  that  theii-  mortgage  constituted  a 
first  charge  on  the  land,  no  caution  having  been  registered. 
Boyd,  C,  said,  "The  Act  of  1891,  by  speaking  of  'assigns,' 
appears  to  recognize  a  transmission  of  interest  pending  the 
year,  by  the  original  devisee,  and  I  see  no  good  reason 
against  holding  that  the  mortgage  was  perfectly  operative 
as  between  the  devisee  and  the  applicants  when  it  was  made. 
It  became  fully  operative  as  to  the  land  and  as  against  the 
personal  representatives  of  the  testator  when  the  year  ex- 
pired, in  the  absence  of  any  warning  that  the  land  was 
needed  for  their  purposes.  I  am  dealing  with  the  externals 
of  the  transaction,  i.e.,  assuming  bona  fides,  good  considera- 
tion, and  generally  fair  dealing  on  the  part  of  the  mort- 
pagee8"(f). 

It  has  also  been  held  that,  as  a  matter  of  title,  in  an 
action  to  foreclose  a  mortgage  made  by  the  deceased,  the 
record  may  be  complete  with  the  general  administrator  as 
sole  defendant,  yet  as  a  matter  of  procedure,  infant  children 
of  the  deceased  mortgagor  should  be  added  as  defen- 
dants(/).    The  observations  of  the  Chancellor  in  this  case 

(e)  Re  ScUillan,  24  Ont.  R.  at  p.  184. 
if)  Keen  t.  Codd,  14  P.R.  182. 
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indicate  that  the  beneficiaries  have,  technically  speaking  no 
title,  but  an  interest  in  protecting  the  prope^v  from  Iri 
flee,  and  so  should  be  made  parties  rather  as  a  mTttrrTf 

exp,rac.on  of  the  year,  no  caution  having  been  registered 

b  the  shifting  of  the  land  under  the  statute,  though  the 
pJaintif  might  have  been  defeated  during  th  year  if  an 
administrator  had   been    appointed  and  'egiste'eTa  eau 

death,  the  beneficial,,  has  no  title  to  the  land,  but  he  has  a 
sufficient  interest,  tential  ownership,  to    ntitle  him  to 

ake  means  to  prot.       he  property  as  against  the  pe^n 
representative  or  in  aefault  of  the  latter 's  doing  his  duty 
"1  that  respect,  in   anticipation   of  its  comin.       him    « 
*pec,.  or  in  order  that  the  proceeds  of  sale  of  the  landTbJl^^ 
not  be  diminished  by  his  fault  or  neglect.    And    is  rfght  « 

sentative  becomes  a  trustee  for  the  beneficiaries   who  be 
come  entit.ed  to  a  conveyance (.),  unless  there  is  Le  othe; 
good  reason  for  awaiting  the  shifting  of  the  land  under  the 

3.  Beneficiaries  After  Vesting. 

Marth  '  19o7!l'd'°  h  "'  V  '"™  *'^  ^''''''  "^  *«  "*»> 
March,  1902,  and  thereafter   at   the    expiration  of  three 

Iff)  Ramus  v.  Ooir,  15  PR   ojo 

(*)  Uarlin  v.  Jlagee,  18  Appl  R.  at  p.  389. 
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years  from  the  death,  all  the  land  not  dispoaed  of  or  eon- 
verted  by  the  personal  representative  shall  be  "deemed 
thenceforward  to  be  vested  in  the  devisees  or  heirs  bene- 
ficially entitled  thereto,  as  such  devisees  or  heirs  (or  their 
asdigns,  as  the  case  may  be),  without  any  conveyance  by  the 
executors  or  administrators,"  and  that,  too,  although  pro- 
bate or  letters  of  administration  may  not  have  been  taken 
out,  "unless  such  executors  or  administrators,  if  any,  have 
caused  to  be  registered  in  the  registry  office,  or  land  titles 
office  where  the  land  is  under  The  Land  Titles  Act,  of  the 
territory  in  which  such  real  estate  is  situate,  a  caution  under 
their  hands  that  it  is  or  may  be  necessary  for  them  to  sell  the 
real  estate,  or  part  thereof,  under  their  powers  and  in  fulfil- 
ment of  their  duties  in  that  behalf "(»).  In  the  absence  of 
such  a  caution  at  the  expiration  of  the  year,  or  three  years, 
as  the  case  may  be,  the  dispositions  of  the  property  contained 
in  the  will,  which  have  been  in  suspense  and  liable  to  defeat 
by  a  sale  by  the  executors,  take  effect,  and  the  land  vests  in 
the  beneficiaries  "as  such  devisees,"  or  in  their  assigns  as 
the  case  may  be;  and  in  the  case  of  an  intestacy  the  land 
vests  in  the  "heirs,"  so-called  by  this  section,  but  in  reality 
in  those  who  would  take  in  course  of  distribution  as  if  the 
land  were  personalty,  viz.,  the  next  of  kin  under  The  Stat- 
ute of  Distributions,  as  affected  by  the  new  provisions  of 
this  Act,  and  subject  to  dower  and  curtesy. 

(i)  Subsequent  Caution — Assigns  Not  Affected. 

The  title  of  the  beneficiaries  is  now  a  legal  and  bene- 
ficial title  to  the  land  itself;  but  it  is  still  defeasible  to  a 
certain  extent.  By  section  14  a  caution  may  on  certain  con- 
ditions be  registered  after  the  lapse  of  the  year,  or  three 
years,  as  the  case  may,  be,  which  will  defeat  the  title  of  the 
beneficiai'ies,  and  which  we  shall  call  for  the  sake  of  con- 
venience a  subsequent  caution. 

(«)  S.  13. 
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Before  proceeding  further  it  will  be  nece«ary  to  ex- 
amme  tje  effect  of  a  caution,  to  a«,ertain  the  conditions 
upon  which  and  the  persons  as  against  whom,  it  mayt 

Z  u'  ""'■"""''"  '  ''  "•^*'°°  ^*  "^  subsequent  cau! 

Uon  may  be  regutered.  provided  the  executorTor  admin- 
istrators register  therewith  "the  consent  in  writing  of  any 
adu^  devices  o,  heirs  whose  property  or  interest  would  be 

order  signed  by  a  High  Court  judge  or  County  Court  judge 
or  the  certificate  of  the  official  guardian  approving  of  afd 
authonzmg  the  caution  to  be  registered. "  It  must  be  noticed 
that  while  section  13  provides  for  the  vesting  of  the  land  in 
heirs  or  devisees,  or  their  assigns,  at  the  end  of  the  year  no 
provision  is  made  for  obtaining  the  consent  of  assigns  to  a 
subsequent  caution.    The  procedure  is  purely  artificial;  if 
that  which  IS  required  by  the  statute  to  be  done  is  in  fact 
done,  certain  results  wiU  follow,  i.e.,  the  land  will  be  again 
placed  in  the  power  of  the  personal  representative.      But 
this  peculiar  operation  of  the  statute  cannot  be  extended  to 
cases  not  provided  for;  nothing  but  a   re-conveyance  will 
re-vest  the  land  in  the  personal  representative,  unless  the 
statute  IS  plamly  and  clearly  applicable.     It  must  also  be 
observed  that  the  consent  of  devisees  and  heirs  can  be 
effective  only  in  the  case  of  those  "whose  property  or  inter- 
est would  be  affected,"  which  would  undoubtedly  exclude 
assigns  of  the  whole  interest  of  such  devisees  or  heirs 

Thus,  the  assent  of  a  devisee  after  he  had  conveyed 
away  his  interest  would  clearly  not  be  within  the  enactment 
for  his  property  or  interest  would  not  be  affected. 

(ii)  Order  for  Subsequent  Caution  in  Lieu  of  Coment. 

The  order  for  a  subsequent  caution  which  is  authorized 
to  be  made,  is  so  authorized  "in  the  absence  and  in  lieu  of 
such  consent,"  i.e.,  the  consent  of  adult  heirs  or  devisees 
whose  property  or  interest  would  be  affected.  If  the  circum- 


136 


OF  TITLE   UNDER  THE  ACT. 


!  I 


Stances  are  sach  that  an  effective  consent  could  not  be  ob- 
tained, as  if  the  beneficiaries  had  completely  assigned  their 
shares,  or  they  had  devolved  upon  some  one  else  by  death, 
then  an  order  could  not  be  made  "in  lieu  of  such  consent." 
The  result  is  that  while  heirs  and  devisees  retain  their  pro- 
perty or  interest,  or  some  property  or  interest  in  the  land 
which  vests  in  them,  at  the  expiration  of  the  year,  their  title 
is  a  defeasible  one,  and  the  personal  representative  may  re- 
call the  land  under  these  conditions  mentioned. 

(iii)  Effect  of  a  Subsequent  Caution. 

The  effect  of  a  subsequent  caution  is  declared  to  be  "the 
same  as  a  caution  registered  within  the  proper  period  from 
the  death  of  the  testator  or  intestalie  .  .  .  save  also  and  sub- 
ject to  any  equities  on  the  part  of  non-consenting  heirs  and 
devisees  ...  for  improvements  made  after  the  expiration  of 
twelve  months  from  the  death  of  the  testator  or  intestate,  if 
their  lands  are  afterwards  sold  by  such  executors  or  adminis- 
trator8"(;).  This  extraordinary  piece  of  drafting  cannot  be 
commended  for  its  clearness.  The  registration  ot  a  caution 
within  time  is  designed  to  prevent  the  land  from  vesting  in 
the  beneficiaries,  and  a  subsequent  caution  cannot  by  any 
possibility  have  the  same  effect.  The  only  intelligible  inter- 
pretation to  put  upon  this  is  that  the  powers  of  the  personal 
representative  shall  be  the  same,  as  regards  heirs  and  de- 
visees  and  their  interests,  as  if  the  caution  had  been  regis- 
tered within  time.  This  would  give  him  a  statutorj'  power 
of  sale  of  all  interest  which  might  still  be  vested  in  the  bene- 
ficiaries. Thus  the  caution  is  operative  as  against  non-con- 
st-nting  heirs  or  devisees  whose  property  would  be  affected, 
but  apparently  not  against  any  one  else.  And  so  it  may 
have  been  in  the  mind  of  the  draftsman  that  the  fee  could 
not  be  revested,  but  that,  as  against  the  heirs  and  devisees 
whose  property  or  interest  would   be  affected,  the  effect 

(;■)  S.  16. 
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-hould  be  the  «ame  an  if  the  caution  had  been  registered 
withan  time,  ,.e.,  the  per«,nal  repre^nUtive  could  ^uu 
their  mterest.    For  instance,  if  a  devisee  had  mortL^d  h^ 
property,  the  caution  could   not  re  v«.t  7).^*       ?  . 
ajainat  the  devisee,  the  pe^onL^p^nVtl^e  t il  1: 

mnllZL^l  "^  "  "''"^*'  •"•  «»"'*y  «'  redemption. 
Th»  interpretation  would  harmonize  with  an  interpreLio„ 
that  assigns  are  not  to  be  affected  at  all,  which  17^  as 

other  the  draftsman  seems  to  have  purposely  avoided 

^ve  and  the  above  .nterpretation  permits  this,  and  yet 
gnes  h.m,  as  against  the  heirs  and  devisees  and  as  respec  s 
their  interests,  all  the  neeessarv  powers  ^ 

There  is  a  saving,  however,  by  section  15,  of  ecniities  for 
.nprovements  made  by  "non-consenting  hein,  and  d  W' 

4.  Assigns  of  Beneficiaries. 
AN-hile  the  effect  of  a  subsequent  caution  is  declared  to 
be  the  same  as  if  it  had  been  registered  within  the  twelve 
months  after  the  death,  yet  certain  interest,  are  led  Z 
he  section  which  declares  this  to  be  th.  effect,  by  the  fot 
wing  words:-'.Save  as  regards  pei^ns  who  in  the  mean- 
™e  may  have  acquired  rights  for  valuable  consideration 
from  or  through  the  heirs  or  devisees  or  some  of  them   and 
ve  also  and  subject  to  any  equities  on  the  part  of 'non 
-nsenting  heirs  and  devisees,  or  persons  claiming  und" 
hem  for  improvements  made  after  the  expiration  of  twdve 
months  from  the  death  of  the  testator  or  intestate  '' 

f.  A'r^l'.'^'"'''^"''   **•"   '"*"^ts  intended   to  be  pro 

e  ted  b,  this  clause  are  (1)  the  interests  of  purchasersTr 

value     in  the    meantime,"   and    (2)    equities  of  personi 
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cUiming  under  the  b«nefl«iariM  for  improvemeuts  made 
after  the  year. 

(i)  Purchaser  for  Vtdut  "in  the  Meantime." 

Am  to  clan  ( 1 )  the  rights  to  be  protected  must  have  been 
acquired  "in  the  meantime,"  i.e.,  they  must  have  originated 
in  the  interval  of  time  denoted  by  the  expreaiiion  "mean- 
time. ' '  The  first  question  which  arises  upon  this  is,  whether 
the  expression  "meantime"  refers  to  the  time  between  the 
death  of  the  deceased  and  the  subsequent  caution,  or  between 
the  expiration  of  the  year  (now  three  years)  and  the  subse- 
quent  caution. 

If  the  interpretation  of  section  14,  sub-section  3,  is  that 
an  order  for  a  subsequent  caution  can  be  obtained  only  as  a 
substitute  for  a  consent,  and  if  such  consent  is  obtainable 
only  from  heirs  and  devisees,  then  no  subsequent  caution 
can  ever  be  obtained^  as  against  assigns  of  the  heirs  and  de- 
visees, even  if  they  become  assigns  during  the  year.    That 
interpretation  of  section  14,  as  has  been  already  remarked, 
harmonizes  with  the  saving  clauses  of  section  13,  by  which, 
where  a  subsequent  caution   is  obtained,   the  interests  of 
assigns  are  protected  from  its  operation.    If  we  recur  again 
to  the  shifting  clause  (fc),  we   shall   find  that  it  expressly 
provides  for  the  vesting  of  the  land  in  the  assigns  of  heirs 
and  devisees  directly  from  the  personal  representative,  and 
not  mediately  through  the  beneficiaries  who  have  assigned. 
The   assigns,    consequently,    do   not   take  by  estoppel    as 
against  their  assignors,  nor  by  mere  contract  entitling  them 
to  a  further  assurance  from  the  beneficiaries  after  the  year. 
Coupled  with  this  is  the  fact  already  adverted  to,  that  no 
provision  is  made  for  obtaining  the  consent  of  assigns  to  a 
subsequent  caution,  and,  therefore,  there  cannot  be  an  order 
made  "in  lieu  of  such  consent."    It  seems  clear,  therefore, 
that  if  a  purchaser  for  value  from  a  beneficiary  during  the 

{k)  S.  IS. 
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after  the  year  had  expired,  he  might  well  uy  that  the  Act 
doe.  not  provide  for  the  con«,nt  of  .«i^,  Je  o^  of  he1« 
•nd  device, ,  that  hein,  and  devi«»e.  cannot  give  effective 

terest  and,  therefore,  no  consent  could  be  given;  and,  fln- 
My  ,f  no  con«.nt  conld  be  given,  no  order  could  be  ^ade 

hi"  f  •    ^°'  "  '*  """"•  '"'  *°  "«"°«  that  pur. 

chaser,  for  value  pending  the  year  (or  three  yearn),  are  to 

be  eft  undarturbed  at  the  end  of  the  year  (or  three  yean,) 
as   he  statute  vests  the  land  in  them  at  that  period  and 
makes  no  provisaon  for  recalling  it  from  them.      In  other 
words,     in  the  meantime"  means  between  the  death  of  the 
tosed  oH^er  and  the  subsequent  caution;  and,  therefore, 
the  defeasible  itle  of  an  assignee  for  value  acquired  during 
the  year    or  three  years)  after  the  death  of  the  owner,  be 
comes  indefeasible  at  the  end  of  that  period,  if  no  caution 
18  registered  within  time. 

Where  letters  probate  or  letters  of  administration  have 
been  granted  within  the  year,  it  is  easy  to  imply  a  consent 
or  the  personal  representative  to  the  vesting.  But  the  stat- 
ute IS  equally  operative  without  an  implied  aasent,  and  with- 
out  even  the  granting  of  letters  probate  or  letters  of  admin- 
istration. 

Yet  section  15  implies  the  registering  of  a  subsequent 

ItT^^TV      '  "'  ^"  '"''  ^"'^''  ^°^  '•''-''  «t»'«rwise 
It  would  be  Idle  to  provide  for  their  protection.    This  may 

occur  where  the  assign  has  acquired  a  partial  interest  in  the 

part  of  the  land.  In  either  case  the  heir  or  devisee  would 
still  have  property  to  be  affected,  and  might  consent  to  a 
caution,  or  a  caution  might  be  ordered  in  lieu  of  his  con- 
sent, and  the  rights  of  the  assigns  for  value  in  such  eases 
are  protected  under  this  clause. 
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If  the  iirraiiiinaticHi  coniitruction  of  the  wetion  may  b« 
relied  upon,  "in  the  meantime"  naturally  refem  to  the  in- 
terval of  time  immediately  micceeding  the  lant  point  of  time 
mentioned,  and  that  in  the  death  of  the  teatator  or  intestate. 
And  there  iti  a  Mrikingr  contraat  between  the  definition  of 
time  in  thiH  part  ot  the  neetion  and  that  in  the  concluding 
portion,  where,  by  precise  languaKe.  only  improvement* 
mnde  after  the  twelve  monthst  are  aavetl.  If  the  intention 
hod  been  to  provide  in  both  caiieM  for  the  same  period  of 
time  it  is  more  than  likely  that  the  concluding  portion  of  the 
section  would  have  contained  a  relative  expression,  such  as 
"during  the  same  period,"  or  other  similar  words. 

In  He  MciliUaH(l),  the  mortgage  was  made  during  the 
ytar,  and  no  caution  was  ever  registered,  or,  as  far  as  ap- 
pears by  the  report,  ever  asked  for.  The  right  of  the  mort- 
gagee, had,  therefore,  been  "acquired"  before  the  expira- 
tion of  the  year,  and  it  was  held  to  be  a  valid  charge  as 
against  the  lond  and  the  executors  after  the  lapse  of  the 
y«ar.  "It  becurnc."  said  the  Chancellor,  "fully  operative 
as  to  the  land  and  as  against  the  personal  representatives 
of  the  testator  when  the  year  expired,  in  the  absence  of  any 
warning  that  the  land  was  needed  for  their  purpose."  The 
section  now  in  question  was  referred  to.  but  no  comment  was 
made  upon  whet  might  have  been  the  etTect  if  a  caution  had 
bwn  applied  for  or  obtained  after  the  expiration  of  the 
year.  Although  the  ease  is  an  apparent  authority  for  the 
irterpretation  now  contended  for,  yet.  in  the  absence  of  a 
subsequent  caution,  or  an  application  for  one.  the  point 
could  not  have  been  property  raised,  and  it  is  not,  therefore, 
a  decision  upon  it  ( »« ) , 

(/)   24  Ont.  R.  181. 

(m)  See  Ke  ilarlin,  20  Out.  R.  468,  at  p.  466. 


( iJ )  EquUieg  for  Improvtmtnli. 

y««n.)  from  the  death,  and  the-  equitie.  .re  «ved  if  th^ 

and,  are  .fterMHr.!,  .old  by  the  execute™  or^dli't^ 

ton..    That  ia  to  «y,  where  heir,  or  devi««.  have  refuaed 

equ   .e.  of  pen»na  claiming  under  them  are  pn^rved. 

It  would  be  curiou.  to  know  what  would  become  of  auch 
mrprovementa  if  the  hein.  or  device-  did  eonaent  to  a  e^u 
t.on-the  statute  not  providing  for  that  contingency 

It  u  difficult  to  nee  what  i,  intended  by  the  expreamon 

vilT  ;„t'"""*  ""'""  -"-o-^nting  heira  and  de- 
viaeea.  In  the  prior  part  of  the  aection  persons  "who  have 
acquired  right-  for  valuable  consideration  from  or  through 

t^ia  not  to  affect  them.    They  may.  therefore,  be  excluded 
from  the  acope  of  the  latter  part  of  the  section,  for  they  do 
not  req„,re  additional  protection;  indeed,  if  only  their  im! 
provementa  are  to  be  saved  it  «.n.,M  k 
Drior  n-r*  «#7i.  ^^  ^  repugnant  to  the 

The  „»r  f  "*"''""  ^"'"^  "*"«"  ^'•"^  *hole  intereat. 
under  hei  T?"""  "'  ""'  *"  *''"*  P«"«-  ^^'--^^ 
a  '  nroWH*  ""^'  "'""^  ^"'^'^  '°''  i»P«>vements 
a.e  protected,  are  persons  who  have  not  acquired  their  right, 
for  valuable  consideration,    i.e.,   volunteers,  such  as    ^ 

IrirT'  '  proposition  already  advanced  be  cor- 

(voluntary  or  for  value),  nor  against  any  heir  or  d;visee!; 

L  e  the"  ^''^'''''^  '»  -"'d  not  have  been  intended  to 
«ave  the  equU.e.  for   improvements   of   eith.  •    voluntary 

air  7  7  ""■  '"'""•  ''  "  *"'«  *^«*  **•«  -t-esta  S 
a«.gn.  for  value  are  expressly  protected  in  the  prior  part 
o.  section  15;  but  that  enactment  may  have  been  introduoH 


'3 


I* 

L 

Si 


142 


OF  TITLE  UNDER  THE  ACT. 


from  an  excess  of  caution.    The  difficulty  still  remains,  that 
while  an  express  provision  of  the  statute  vests  the  land  in 
assigns  (voluntary  or  for  value)  at  the  end  of  the  year,  or 
three  years,  no  provision  is  made  for  recalling  it  from 
assigns.    If  we  apply  this  to  the  case  of  claims  for  improve- 
ment, it  will  reduce  the  number  of  those  claiming  under 
beneficiaries,  whose  improvements  are  protected,  to  those 
who  have  acquired  but  a  qualified  or  limited  interest  in  the 
property  of  the  heir  or  devisee,  and  whose  interest  is 
acquired  by  voluntary  transfer.      This  conclusion  would 
exclude  legal  representatives,  heirs  and  devisees,  of  the  heirs 
and  devisees  of  the  original  deceased  owner.      For  they, 
being  heirs  and  devisees  of  the  heirs  and  devisees,  and  not 
heirs  and  devisees  of  the  deceased  owner,  whose  estate  is  in 
question,  no  subsequent  caution  could  be  obtained  at  all  as 
against  them.    In  other  words,  it  is  only  when  the  heirs  or 
devisees  retain  some  property  or  interest  in  the  land  which 
has  vested  in  them  that  a  caution  can  be  obtained,  and  in 
that  case,  if  any  one  claiming  a  limited  or  partial  interest 
under  such  heirs   or   devisees   by   voluntary  transfer  has 
made  improvements,  the  equity  therefor  will  be  protected 
from  the  caution.    But  if  the  heirs  or  devisees  have  com- 
pletely assigned  their  shares,  or  if  their  shares  have  passed 
by  death,  it  seems  that  no  caution  could  be  obtained,  and  no 
question  could  therefore  arise  under  this  clause.    It  is  true 
that,  in  order  to   give   a  greater   effect  to  the  expression 
"those  claiming  under  them,"  it  might  be  held  that  heirs 
and  devisees  survive,  figuratively,  in  their  legal  representa- 
tives or  heirs  or  devisees,  and  that  cautions  might  be  ob- 
tained against  such  representatives.    But  this  is  open  to  the 
objection  that  it  would  practically  add  to  the  statute  classes 
of  persons  against  wnom  a  caution  might  be  obtained  who 
are  not  named  in  the  statute.   And  in  case  of  the  question 
arising  as  to  the  estate  of  the  deceased  heir,  his  personal 
representative  could   make   the   claim,    and  he  would  be 
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Within  the  express  words  of  the  statute,  while  the  personal 
representative  of  the  original  estate  is  not. 

This  is,  perhaps,  not   a  satisfactory  conclusion,   but 
neither  is  the  drafting  satisfactory.    The  whole  scheme  of 
recalling  the  land  without  a  conveyance,  after  it  has  once 
legal  y  vested  in  the  beneficiaries,  is  highly  artificial  and 
unnatural ;  results  are  produced  by  an  observance  of  the  pro- 
cedure  devised  by  the  statute,  which  never  could  be  pro- 
duced but  for  the  provisions  of  the  statute ;  and  it  seems  fair 
to  conclude  that  those  cases  which  are  not  expressly  and 
unequivocally  provided   for   by  the   words  of  the  statute 
should  be  altogether  excluded  from  its  operation,  and  that 
the  rights  of  other  -rsons  which  have  arisen  should  not  be 
affected. 

5.  Assigns  of  Beneficiaries  Who  Take  by  Conveyance. 
In  addition  to  title  acquired  by  the  operation  of  the  stat- 
ute, special  provisions  are  made  for  the  protection  of  titles 
acquired  by  conveyance  from  beneficiaries  with  the  assent  of 
the  personal  representative  during  the  year.    By  section  20  it 
IS  enacted  as  follows:-" Persons  bona  fide  purchasing  real 
estate  from  a  devisee  whose  devise  has  been  assented  to  by 
the  executors  or  administrators  by  deed,  or  by  writing  under 
their  hand,  or  bona  fide  purchasing  the  real  estate  from  any 
heir  at  law  or  devisee  to  whom  the  same  has  been  conveyed 
by  the  executors  or  administrators,  shall  be  entitled  to  hold 
the  same  freed  and  discharged  from  any  unsatisfied  debts 
and  habilites  of  the  deceased  owner  not  specifically  charged 
thereon  otherwise  than  by  his  will,  but  nothing  herein  con- 
tained shall  lessen  or  alter  the  rights  of  creditors  as  against 
the  executors  or  administrators  personally,  or  the  rights  of 
creditors  as  against  any  devisee,  heir  at  law,  or  next  of  kin 
in  whom  real  estate  of  a  deceased  debtor  has  been  vested  bv 
the  executors  or  administrators,    or   permitted  to  become 
vested,  to  the  prejudice  of  such  creditors." 
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This  section  contains  more  careless  drafting.  Nothing  is 
said  in  any  other  part  of  the  Act  as  to  the  assent  of  execu- 
tors to  a  devise  in  the  sense  in  which  an  assent  to  a  bequest 
is  made.     Nor  is  such  an  assent  necessary  (n). 

Assent,  deriving  its  sole  meaning  from  this  clause,  must 
mean  something  which  evidences  to  the  mind  of  the  devisee 
that  the  executor  or  administrator  will  not  require 
the  land  for  payment  of  debts  not  amounting  to  a  convey- 
ance, which  is  spoken  of  in  the  next  sentence.  Again,  the 
assent  of  administrators  to  a  devise  is  coupled  with  that  of 
executors.  This  must  mean  an  administrator  with  the  will 
annexed,  as  the  clause,  thus  far,  deals  only  with  the  case  of 
a  devise.  Again,  in  the  final  clause,  which  saves  the  rights 
of  creditors  as  against  the  persosal  representatives,  their 
rights  are  preserved  not  only  in  face  of  such  a  conveyance 
or  assent,  but  also  where  the  executors  or  administrators 
have  permitted  the  land  to  become  vested,  although  nothing 
is  said  about  such  vesting  in  any  other  part  of  the  section. 

That  this  section  is  intended  to  apply  only  to  the  case  of 
a  conveyance  during  the  year  (now  three  years)  after  the 
death  of  the  owner,  or  to  the  period  of  currency  of  a  cau- 
tion, seems  clear ;  for  the  automatic  vesting  is  provided  for 
by  another  enactment (o),  and  there  would  in  such  case  be 
no  assent  or  conveyance.  If  all  the  debts  were  paid,  or  if 
all  the  known  debts  were  satisfied  after  such  an  advertise- 
ment for  creditors  as  a  personal  representative  ought  to 
publish,  then  there  should  be  no  impediment  to  a  distribu- 
tion, even  though  the  year,  or  the  caution,  had  not  ex- 
pired(p). 

In  such  a  case,  if  the  personal  representative  by  deed  or 
writing  should  assent  to  the  immediate  enjoyment  of  the 

(n)  Per  Maclennan,  J.A.,  MeKinnon  r.  Lundy,  21  App.  R.  at 
p.  587. 

(0)  2  Edw.  VII.  c.  1,  8.  4. 

(p)  See  Re  Cary  d  Lott,  L.R.  (1901)  2  Ch.  403. 
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be  drawn  fr„„,  very  „bZ  '   'Z^  ""  '°'"^°~  »»«'"  -ot  " 
'I  .  pure!,.,,  for  vj«°       "^  ^^  "'"^'"■^  '»  "«  ««« 

The     enactment     was     entiS^i«^ 
formed  part  of  an   AmL      I   J     ""necessary.        it 

Fyt  oi   an   Act(g)    which   was  naaspH   aff»- 
decision  of  a  Divisionnl  Pn,,.^  4i,  ^       7   *^  ^"^"^  * 

men  was  afterwards  reversed  by  the  Court  of 
(9)  54  V.  c.  18.  aswnted  to  4th  May,  1801. 
10— A8M. 


146 


OF  TITLE  UN  DEB  THE  ACT. 


Appeal  (r),  and  was  intended  rather  to  declare  the  intention 
of  the  Legislature  than  to  make  any  alteration  or  supply  an 
omission  in  the  law. 
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6.  Infants. 

Where  infants  are  concerned  or  interested  in  land, 
special  provisions  are  made  by  the  Act.  As  the  Act  origin- 
ally stood,  no  sale  could  be  made  by  the  personal  representa- 
tive of  land  which,  by  force  of  the  Act,  vested  in  the  execu- 
tors or  administrators,  without  the  consent  or  approval  of 
the  official  guardian.  The  enactment  is  as  follows: — 
"Where  infants  are  concerned  in  real  estate  which,  but  for 
the  preceding  sections,  would  nqt  devolve  on  executors  or 
administrators,  no  sale  or  conveyance  shall  be  valid  under 
this  Act  without  the  written  consent  or  approval  of  the  offi- 
cial giianliau  of  infants  appointed  imder  The  Judicature 
Act,  or,  in  the  absence  of  such  consent  of  approval,  without 
an  order  of  the  High  Court  "(«)•  Not  all  land  of  infants  is 
subject  to  this  section,  but  only  such  as  would  not  devplve 
on  the  personal  representative  but  for  the  preceding  sec- 
tions of  the  Act.  In  other  words,  where  it  is  by  the  eflEect 
of  the  Act  alone  that  the  land  devolves  upon  the  personal 
representative,  then  the  official  guardian  must  consent  to 
any  sale  under  the  Act.  That  includes  all  cases  of  in  testacy, 
because,  but  for  the  Act,  the  land  would  not  devolve  upon 
the  administrator;  anJ.  all  cased  of  devise,  except  where 
there  is  a  devise  to  executors  in  trust  for  the  infants,  or  in 
trust  for  sale  and  to  distribute  amongst  infants,  or  upon  any 
other  like  trust.  In  such  cases  it  is  the  devise  which  passes 
the  land  to  the  executors,  and  not  the  Act,  and  in  such  cases 
the  land  would  have  devolved  upon  the  executors  apart 
from  the  Act.    In  such  cases,  too,  the  sale  would  not  be 

(r)   Martin  v.  Magce.  10  Ont.  R.  705;  decided  30th  June,  1890: 
18  App.  R.  384,  decided  12th  May,  1891. 
(8)  S.  8. 
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■•under  the  Act,"  but  i„  t  mmM  <,f  the  tr«     The  1., 

«al  rtateofl  .       "^^  administrators  in  whom  the 

reai  estate  of  a  deceased  person  is  vested  under  this  Art  .wi 

i-mg  or  aiviamg  the  estate  amonij  the  nartipa  K»«» 
todly  entmed  U,emo,  whether  there  .^  d  bUo  "o^"^ 

M  respect.  „chiSr'    '    „ '» '"«"  «"« ■*»"  b«  "iJid 
t}.^.  ,    ^  'flianis  .    .    .  unless  the  sale  is  made  with 

the  approval  of  the  official  guardian  etc  " 

gular  that  this  section  is  not  expressed  to  be  in  substitution 
oraniendmentof  sections  (1)  of  the  former  Act    CseT 

drbtld,  '  "''  "'""'  *"'  «'*'^«"^»^  the  two  are  un. 
offi^l  "^  "\«°^«tent,  as  the  latter  requires  the  assent  of  ^e 
official  guardian  in  all  cases  where  infants  were  interested 
The  effect  of  section  2  of  the  Act  of  1891,  is  to  vest  in  the 
executors  and  administrators,  whether  the«  arVinfalor 
not,  an  absolute  discretion  to  sell  the  real  estate  for  the  pu" 

not,  for  the  purpose  also  of  the  distribution  of  the  estate 
among  the  persons  beneficially  entitled       niff..        I 

th»  ther  .  ''"'^T  f  '"*"'"''*'°  «™P'^'  -d  then  only 
^LTtITZ  ?'  f '°'^  ^•'  --concurring  heirs  or 
uevisees.    The  power  to  obtain  in  such  case  an  order  of  the 

(t)  26  Ont.  R.  499,  at  p.  604. 
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High  Court  approving  the  sale,  failing  the  consent  or  ap- 
proval of  the  official  guardian,  is  not  conferred  by  this  sec- 
tion." With  great  respect  for  the  opinion  of  the  learned 
Judge,  it  is  siibmitted  that  the  sections  are  not  inconsistent, 
and,  since  the  decision  was  rendered,  the  two  sections  ap- 
pear in  the  consolidated  statute.  It  is,  of  course,  the  duty 
of  an  interpreter  of  the  statute  to  harmonize  them  if  pos- 
sible, and  if  the  distinction  is  borne  in  mind  between  land 
vesting  in  the  executor  by  force  of  the  Act,  notwithstanding 
any  testamentary  disposition,  and  land  vesting  in  the  execu- 
tors by  force  of  the  will,  the  two  sections  will  be  found  to 
agree.  As  has  already  been  pointed  out,  the  original  enact- 
ment applied,  in  terms,  only  to  land,  which,  but  for  the  Act, 
would  not  have  devolved  upon  the  executors  or  administra- 
tors ;  that  is  to  say,  it  applied  only  to  land  which  by  force  of 
the  Act  only,  and  notwithstanding  any  testamentary  dis- 
position, vested  in  the  executors. 

The  later  enactment («)  applies  only  to  land  which  "is 
vested  under  this  Act"  in  executors  and  administrators. 
Thus,  in  both  sections,  precise  words  are  used  to  indicate 
that  the  official  guardian's  approval  is  required  when  the 
land  vests  in  the  personal  representatives  under  the  Act. 
Under  the  earlier  enactment,  it  has  been  held  that  where 
land  was  devised  to  the  executors  in  trust  to  sell,  the  pro- 
ceeds to  be  invested  for  infants,  the  official  guardian's  con- 
sent to  a  sale  was  not  necessary  (r).  It  cannot  have  been 
intended  that  the  later  enactment  was  designed  to  interfere 
with  such  a  case,  and,  when  there  is  an  imperative  duty  cast 
upon  devisees  in  trust,  to  require  the  official  guardian's  con- 
sent before  the  trust  could  be  carried  out. 

The  matter  may  be  further  tested  in  this  way : — A  devise 
to  X.  in  trust  for  sale  and  to  distribute  amongst  infants,  and 


(u)  S.  16. 

(»)   Re  Booth's  Tiiinls.  16  Out.  R.  420;  and  see  also  Re  Koch 
d  Widfttwn,  26  Ont.  R.  262. 
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until  «ale  to  receive  the  rents  and  profits  and  apply  then» 

beeaii««>  fh^  io„j  j  section  lb  (1)  does  not  apply. 

Because  the  land  does  not  vest  under  the  Act 

Aor  (having  regard  to  the  wording  of  the  earlier  enact 

*'  "°^  ""'  "»«l<i<i"i8  portion  of  ««ion  16  m  in  .hi 
lifkt,  It  i>  nident  that  the  coMenl  uki.i  ' 

«.»»«  fomerl,  ,p,k.„  „,  '  """■  "  "'""«>  "  "« 
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Cautions. 

1.  Definition. 

2.  How  signed. 

3.  Operation  of  a  Caution. 

4.  Successive  Cautions. 

5.  Subsequent  Cautions. 

(  i)  Conditions  for  Subsequent  Caution. 
( ii)  Consent,  by  Whom  CHven. 
(iii)  Want  of  Capacity. 
(iv)  Order  for  a  Caution. 

(a)  How  Signed. 

(b)  ^Vhere  Wrongly  Made. 

(c)  Evidence  on  Application  for  Order. 

6.  Successive  Subsequent  Cautions  Cannot  be  Ob- 

tained. 

7.  Withdrawal  of  Cautions. 


1.  Definition. 

A  caution  is  a  warning  that  the  lend  described  in  it  may 
be  required  to  be  sold  by  the  executors  or  administrators  in 
the  fulfilment  of  their  powers  and  duties(w), 

2.  How  Signed. 

It  must  'ie  signed  by  "such  executors  or  administra- 
tors ; "  it  must  be  *  *  under  their  hands ; "  the  execution  must 
be  proved  by  affidavit  in  the  manner  prescribed  by  the 
Registry  Act:  and  the  caution  must  be  registered  in  the 
proper  registry  office  before  the  expiry  of  a  year  (now  three 

(rr)  See  Chapter  IX.,  as  to  the  effect  of  cautions  upon  title. 
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yean.)  from  the  death  of  the  deceawd  owner.     If  thi.  » 
done,  the  section  of  the  Act  which  declare,  that  the  land  diall 
vest  in  the  beneficiaries  at  the  end  of  the  year,  or  three 
years,   does  not  apply    to    the    land    described   in   the 
c«ut.on(  „v.    As  the  land  vests  in  all  the  executors,  whether 
they  all  prove  the  will  or  not  (x),  and  a.  they  must  aU  join 
in  making  a  conveyance,  they  should  all  join  in  signing  the 
caution.     In  the  case   of  administrators  with   the   wiU 
annexed  and  general  administrators  the  same  particularity 
mmt  be  observed.    Even  if  executors  did  not  prove  the  will 
at  all  the  land  would  vest  in  them  by  virtue  of  the  statute 
and  there  is  no  reason  why  they  should  not  exercise  the 
nght  m  anticipation  of  proving  the  wUl.    But  if  in  such  a 
case  they  did  not  afterwards  prove  the  wUl,  they  might  be- 
come  executors  de  son  tort.    As  was  pointed  out  in  the  case 
just  cited,  the  executors  are  to  take  irrespective  of  the 
question  whether  they  have  obained  a  grant  of  probate  or 
not,  and  there  is  insuperable  difficulty  in  holding  that  it 
vests  only  in  the  executors  who  have  proved,  to  the  exclu- 
mon  of  those  who  have  not  proved,  unless  the  latter  have 
renounced. 

An  administrator,  however,  is  not  an  administrator  until 
he  has  obtained  his  letters,  and  no  caution  signed  by  a  per- 
son  who  is  afterwards  appointed  administrator  would  be 
effectual. 

3.  Operation  of  a  Caution. 

The  decision  of  the  executors  or  administrators  to  regis- 
ter a  caution  within  the  year,  or  three  years,  is  purely  arbi- 
trary, and  depends  upon  their  apprehension,  whether  well 
founded  or  not,  as  long  as  it  is  honest,  that  it  may  be  neces- 
sary for  them  to  exercise  their  powers  respecting  the  land. 

(ic)  8.  13  (1). 
ante.'p!  iV"'**  **  '*'^-  """  '^•'-  *""*•  ^'^  dWO)   1  Ch.  68, 


fW' 

i  f  i 

il      t 

I    H 


152 


CAITIONS. 


The  caution  operate*  to  prevent  the  land  from  vesting 
for  twelve  months  from  the  renfiatration  of  the  caution.  The 
Act  goes  on  to  say  (y)  that  it  shall  not  apply  for  twelve 
iiiontlu  from  the  last  of  »uch  cautions  if  more  tlitiii  one  are 
registered.  No  provision  is  made  for  the  regixtration  of 
more  than  one  caution  during  the  year  by  this  section, 
utiil  the  clauae  plainly  refers  only  to  such  cautions  as  are 
registered  within  the  year.  It  cannot  refer  to  several 
cautions  respecting  different  parcels  of  land,  for  the  regis- 
tration operates  upon  the  land  only  which  is  contained  in 
the  caution.  And  at  the  time  this  enactment  was  passedC*), 
there  was  no  such  thing  as  a  subsequent  caution ;  and  it  will 
be  seen  that  after  a  subsequent  caution  has  been  registered 
no  further  caution  can  be  registered.  Nor  does  it  refer  to 
the  case  of  a  second  caution  registered  before  the  expiration 
of  the  first,  for  that  is  provided  for  expressly  by  another  sec- 
tion (o).    The  meaning  of  the  phrase  is  entirely  obscure. 

4.  Succestive  Cautioni. 

Before  the  caution  expires  another  caution  may  be 
registered,  "and  so  on  from  time  to  time  as  long  as  the 
executors  or  administrators  consider  such  action  necessary, 
and  every  such  caution  shall  continue  in  force  for  twelve 
months  from  the  time  of  its  registration  "(b). 

5.  Subtequent  Cautiotu. 

If,  however,  the  personal  representatives  have  omitted  to 
register  a  caution  within  the  twelve  months,  now  three  years, 
they  may  still  do  so,  upon  terms  and  conditions  set  out,  and 
as  against  the  interests  of  certain  persons  described  (c). 

(y)  S.  13  (1)  ad  fin. 
(«)  64  V.  c.  18,t.  1  (1). 
(a)  8.  13  (6). 
(6)  Ibid. 
(0  S.  14. 
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And  thi.  „,„y  b.  done  although  probate  or  letters  of  ad- 
n.n.tr„tu.„  have  not  N.n  granted  within  the  year,  or  1^ 
>•««,  after  the  owner's  death  (d).  * 

(i)  CotulilioHM  for  Sub»tqufHt  CauUoH. 
The  conditions  under  whieh  a  subsequent  eaution  may 
be  reg.Htered  are  a.  .oUows  (r)  :-The  personal  represent' 
tives  must  register— 

1.  An  affidavit  of  verification,  as  required  bj  s  IJ- 

2.  An  affidavit  "stating  that  they  find  or  believe  that  it 
H  or  may  be  necessary  for  them  to  sell  the  real  estate  of  he 

lutTon""  TT^'"''  ^"  ''^  ^"'  ''''^'  --^--'^  •" ' 

flJment  of  their  duties  in  that  behalf" ; 

3.  "Theconsentinwritingofanyadultdeviseesorheir. 
whose  property  or  interest  would  be  affected"; 

4.  An  affidavit  verifying  such  consent;  or  ' 

5   -In  the  absence  and  in  lieu  of  svch  consent,  an  order 

«gned  by  a  High  Court  Judge  or  County  Court  Jud^"    or 

'Tho  certificate  of  the  official  guardian,  approving  of 

"rtiS:!' tb"?  '^  """""  *"  "^  ^'^^'  -^^  order  0 
certificate  the  Judge  or  official  guardian  may  make  with  or 

without  notice,  on  such  evidence  as  satisfies  him  of  the  pro- 
pnety  of  permitting  the  caution  to  be  registered. ' ' 
Nothing  need  be  said  as  to  the  affidavit  of  verification 
The  affidavit  of  belief  -^iU  be  nufflcient  if  the  heirs  or 
devisees  whose  property  or  interest  would  be  affected  con- 
sent  in  writing  to  the  registration  of  the  caution.  But  if  no 
such  consent  is  obtained,  and  an  order  is  asked  for,  further 
evidence  must  be  given,  as  wUl  presently  appear. 

W  Re  Martin.  26  Ont.  R.  4«6j  2  Edw.  VII.  c.  17.  ..  4. 
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(ii)  Cofutnt,  fry  Whom  Given. 

The  pfnmnRi  repniieutativea  are  not  entitled  of  their 
own  motion  to  register  the  caution.  The  land  having  veit«d 
in  the  hein  or  deviaecs,  the  consent  of  those  whose  property 
or  interest  would  be  affected,  must  be  obtained.  It  would 
seem  to  follow  that  it  is  only  when  some  property  or  interest 
in  the  land  of  the  deceased  is  in  an  heir  or  devisee  at  the 
time  a  caution  is  applied  for  that  it  can  be  obtained.  For, 
as  it  is  a  condition,  or  proviso,  that  they  shall  obtain  the 
consent  expressed  in  the  statute,  then,  unless  the  conditions 
are  such  that  it  is  possible  that  such  etmsent  could  be  given, 
the  statute  is  not  operative.  Agai|i,  the  heirs  or  devisees  can 
only  consent  when  their  own  property  or  interest  would  be 
affected,  and  if  they  have  no  property  or  interest,  the  con- 
sent  cannot  be  given.  Therefore,  an  assign,  either  in  fact 
or  in  law,  cannot  be  asked  for  a  consent,  nor  would  it  be 
effective,  if  given,  as  it  is  not  provided  for  by  the  statute. 
Consequently,  if  an  heir  or  devisee  should  die,  his  heir  or  de- 
visee could  not  consent ;  for  he  is  an  assign  only  of  the  heir 
or  devisee ;  or,  in  other  words,  he  is  the  heir  or  devisee  of 
the  heir  or  devisee,  and  not  the  heir  or  devisee  of  the  de- 
ceased person  whose  estate  is  being  administered.  And  the 
interests  of  the  estate  of  the  deceased  heir  or  devisee  would 
have  to  be  taken  into  account. 

If  an  heir  or  devisee  should  mortgage  the  land,  or  lease 
it,  he  would  retain  an  interest,  and  would  be  capable  of 
giving  a  consent  as  to  his  own  interest ;  but  the  interests  of 
mortgagee  or  tenant  would  be  exempt  from  the  caution. 

But  if  an  heir  or  devisee  should  make  a  contract  for  sale 
of  his  portion  of  the  land,  it  is  probable  that  a  caution  would 
not  affect  the  land.  In  such  a  case  the  purchaser  would  be 
entitled  to  demand  a  conveyance  of  the  land  itself  on  com- 
plying with  the  terms  of  the  contract ;  and  if  he  should 
complete,  the  purchase  money  would  not  be  subject  to  the 
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caution  in  tb.  h.nd-  of  the  heir  or  devi««.    In  «,ch  .  cm. 
the  provision,  of  the  I.t.  .tUut.  {t>  would  apply 

But  if  the  contrtct  of  «le  •.  ,,  .ft,  ^  „  to  rertor.  the 
heir  or  devuK*  to  hi.  origin.'  pu«  •  .,  .^  ,  ,,.,  ,,  ^,^^ 
«w  in  a  poaition  to  eonwiit  t-  .,  .  „.,.„., 


(iii)   Hi/  f  ,.r  "a^Hiilu 


upadtjr 


The  proviuon  for  obt     i.ng  a 
intheheirordevi,eeto       Moo   ...... ,  a.d  tLenfore  in'- 

fanu  and  per«,n-  of  un«u.-d  ,aiM  .,.  ■  -h  v  ithin  tae  effect 
of  thw  clauw,  and  no  .ubwqu,.nt  ra.uv.n  c.:  i  )„  obtained 
as  agauut  their  interct..  "»«nea 

Neither  could  a  con«.nt  be  obt«,uea  from  a  nonexistent 
pemon  a.  an  executory  devisee  n..t  yet  ascertained. 

Nor,  it  is  apprehended,  could  a  devisee  in  tail  give  a  con- 
•ent,  at  any  rate  for  more  than  his  own  interest,  for  the  pro- 
perty  is  not  his,  and  he  cannot  defeat  either  the  issue  or 
reversioner  unle«.  he  complies  with  the  provisions  of  the 
Act  respecting  assurance  of  estates  teil.  And  if  he  barred 
the  entail,  ,t  is  apprehended  that  he  still  could  not  consent 

vl!^" '°i*""*  ""^'"^  ^'  °''^™  "-^^^^y  »  °«t  that  which 
\ested  in  him  under  the  Act. 

(iv)  Order  for  a  Caution. 

If  no  con«nt  is  obtained  the  only  alternative  is  to  apply 
for  tte  order  of  u  judge  or  the  certificate  of  the  officid 
guardian.  It  seems  to  be  the  result  of  this  clau«  that  no 
«uch  order  or  certificate  could  be  granted  except  in  a  case  in 
which  a  consent  might  have  been  given.  It  is  not  necessary 
that  a  consent  should  have  been  refused,  for  the  order  is  to 
be  granted  "in  the  absence"  of  the  consent.  But  it  is  also 
to  be  in  heu  of  it;  and,  therefore,  where  the  consent  could 
not  be  given,  the  order  cannot  be  made.    The  phrase  is  "in 

if)  2  Edw.  VII.  c.  1,  g.  4. 
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the  absence  and  in  lieu  of  such  consent;"  both  must  concur. 
If  the  statute  had  read— "in  the  absence  or  in  lieu  of  a  con- 
sent," it  might  have  been  argued  that  the  phrase  "in  lieu 
of"  referred  to  cases  where  the  consent  might  have  been, 
but  was  not,  given ;  and  that  the  phrase  "in  the  absence  of" 
referred  to  cases  of  there  being  no  consent  from  any  cause 
whatever.  But  the  phrase  is  conjunctive,  not  disjunctive. 
And  even  if  the  phrase  "in  the  absence  of  consent"  stood 
alone,  it  would  imply  the  possible  existence  of  a  consent, 
and  therefore  the  existence  of  persons  able  to  consent;  but 
would  hardly  include  cases  where  no  consent  ever  could  be 
given.  Where  there  is  no  consent,  the  order  may  be  made  in 
its  place  or  room  or  stead ;  but,  where  a  consent  is  not  author- 
ized,  and  therefore  cannot  be  given,  no  order  can  be  made 
in  lieu  of  it.  If  this  reasoning  is  sound,  it  follows  that  no 
order  can  be  made  when  the  heir  or  devisee  is  an  infant  or 
of  unsound  mind.  The  official  guardian  does  not  act  under 
this  clause  for  or  on  behalf  of  infants,  but  as  a  substitute 
for  a  Judge,  and  only  where  adult  heirs  or  devisees  do  not 
consent. 

It  is  true  that  by  section  16  the  official  guardian  is  given 
power  to  approve,  on  behalf  of  infants  and  lunatics,  of  sales 
by  executors  and  administrators — but  only  of  the  sales  of 
land  vested  in  the  executors  or  administrators  under  the 
Act.  And  where  the  land  has  passed  from  the  executors  or 
administrators  to  an  infant  or  lunatic,  there  seems  to  be  no 
way  of  revesting  it  in  the  personal  representative. 

So  also,  if  the  land  is  put  in  settlement  by  the  will,  as  if 
it  be  devised  to  A.  for  life,  remainder  to  A.'s  eldest  son  in 
tail,  and  in  default  of  issue  to  A.'s  second  son  in  tail,  and 
so  on,  remainder  in  fee  to  the  right  heirs  of  the  testator,  and 
A.  is  unmarried,  or  has  no  son,  at  the  death  of  the  testator, 
it  is  plain  that  there  are  non-existent  persons  interested  in 
th»!  property,  and  no  consent  could  be  obtained  to  re-vest 
the  fee  simple  in  the  personal  representatives,  and  therefore 
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no  order  could  be  made.  In  this  case  there  is  an  additional 
reason  for  not  acting,  as  the  application  for  an  order  is  to 
be  made  with  or  without  notice;  and  the  possibility  of 
giving  a  notice  must  exist.  In  the  case  of  the  vesting  of  an 
estate  tail  by  shifting  under  clause  13  of  the  Act,  as  on  a 
devise  to  A.  and  the  heirs  of  his  body,  it  is  hardly  possible 
that  a  Judge  should  undertake  to  bar  the  entail  and  defeat 
the  tenant's  issue  by  an  order,  in  the  face  of  the  Act  res- 
pecting assurance  of  estates  tail. 

Again,  if  land  were  devised  to  A.  for  life,  and  from  and 
after  his  death  to  the  first  son  of  A.  who  should  attain 
twenty-one  years  of  age,  and  the  remainder  so  devised  were 
stU  contingent  at  the  time  of  shifting,  no  proper  consent 
could  be  given,  and  no  order  could  be  made.  The  clause  as 
to  subsequent  cautions  seems  to  be  framed  for  the  simple 
case  of  a  devise  in  fee  simple,  or  for  such  estates  as  consents 
ccuJd  be  given  for. 

(a)  How  Signed. 
The  jurisdiction  which  the  Judge  exercises  under  this 
clause  seems  to  be  personal,  and  not  the  ordinary  jurisdic- 
tion of  his  Court.  And  the  order  must  be  signed  by  the 
Judge  himself,  and  not  by  the  registrar  or  clerk  of  the  Court 
or  clerk  in  chambers.  Where  an  order  for  a  capias  was 
signed  by  a  Judge,  it  was  held  to  be  void  on  account  of  a 
nile  which  required  that  "all  orders  made  by  a  Judge  of  the 
High  Court  in  Chambers  in  Toronto  shall  be  signed  by  the 
clerk  in  chambers"  (g).  ^         ^ 

Conversely  when  a  statute  directs  that  an  order  shall  be 
agned  by  a  Judge,  the  signature  by  some  one  else  will  not 
suffice  ih).  Indeed,  if  the  matter  is  not  a  proceeding  in 
Court  there  is  no  pretenee  for  the  registrar  or  clerk  to  sign 

(g)  Bt.  Croia  v.  MoLachlin,  13  P.R.  438. 
(fc)  See  and  of.  R.S.O.  c.  164,  s.  18. 
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at  all,  and  where  the  oflBcial  guardian  is  applied  to,  plainly 
no  one  could  sign  the  certificate  but  himself. 

^b)   Where  Wrongly  Made. 

So  also,  there  would  be  no  appeal  for  similar  reasons. 
And  if  an  order  were  made  without  jurisdiction  and  regis- 
tered, it  would  be  necessary  to  bring  aa  action  to  remove  the 
eloud  from  the  title.  For  if  signed  by  a  Judge,  he  would  be 
functus  officio  from  the  moment  of  signing,  having  done  all 
that  tho  statute  authorizes  him  to  do.  There  is  no  proceeding 
in  Court  without  the  institution  of  an  t.etion ;  and  no  power 
is  given  to  him  to  review  his  own  action  or  to  set  aside  his 
own  order.  This  seems  to  be  abundantly  clear  when  it  is  con- 
sidered that  the  certificate  of  the  official  guardian  is  equiva- 
lent to  an  order.  If  such  a  certificate  were  given  without 
jurisdiction  and  registered,  the  official  guardian  certainly 
could  not  remove  the  cloud  on  the  title.  And  no  application 
could  be  entertained  by  the  Court  to  remove  it  without 
bringing  an  action. 

(c)  Evidence  on  Application  for  Order. 

When  an  order  for  a  caution  is  applied  for  the  executors 
or  administration  must  produce  more  evidence  than  their 
affidavit  of  belief.  Assuming  the  jurisdiction  to  make  the 
order,  the  Judge  must  also  be  satisfied  of  the  propriety  <rf 
making  it,  and  must  be  so  satisfied  on  evidence.  In  particu- 
lar, it  should  be  shewn  what,  if  any,  interest  has  been  ac- 
quired by  third  persons  since  the  vesting  in  the  heir  or  de- 
visee; otherwise  those  persons  whose  interests  so  acquired 
are  protected  would  have  a  cloud  cast  on  their  title  if  the 
order  affected  lo  deal  in  general  terms  with  the  land. 

The  order  or  certificate  may  be  made  with  or  without 
notice — ^presumably  to  such  persons  as  might  have  been 
asked  for  their  consent. 
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6.  Successive  Subsequent  Cautions  Cannot  be  Obtained. 
The  only  condition  upon  which  a  subsequent  caution  can 
be  registered  upon  consent  or  order  is  if  the  executors  or 
administrators  have  (a)  omitted  to  register  a  caution  within 
th<  year  (now  three  years)  "as  provided  by  the  preceding 
section ; "  or  (b)  having  registered  one  within  the  year,  have 
omitted  to  register  a  second  caution  "as  required  by 
the  said  section"  before  the  first  expired,  or  a  third  before 
the  second  expired,  and  so  on. 

But  where  a  subsequent  caution  has  been  obtained  on 
consent  or  order,  and  expires,  there  is  no  provision  for  ob- 
taining another  one.     Indeed,  it  may  well  be  doubted 
whether,  if  a  subsequent  caution  is  obtained  on  consent  or 
order,  the  executors  or  administrators  can  within  the  twelve 
months  of  its  currency  register  another  so  as  to  retain  the 
land.     It  is  true  that  it  is  declared  by  section  15  that  a 
caution  registered  by  consent  or  order  "shall  have  the  same 
effect  as  a  caution  registered  within  the  proper  time  (i) 
from  the  death  of  the  testator  or  intestate,  save  as  regards 
persons  who  in  the  meantime  may  have  acquired  rights, 
etc.'"    But  this  is  only  as  to  the  interests  affected  by  the 
caution ;  it  does  not  purport  to  give  to  such  a  caution  all  the 
effects  of  a  caution  registered  within  time.    It  is  true  that 
by  a  verj'  liberal  interpretation  "the  same  effect"  might  in- 
clude the  effect  which  a  caution  in  time  has  of  enabling  the 
personal  representative  to  retain  by  another  caution  as 
against  the  person  affected  the  land  secured  by  a  caution 
already  registered.    But  is  extremely  doubtful  whether  a 
liberal  or  inferential  interpretation  can  be  given  to  a  statute 
of  this  kind,  and  whether  its  purely  artificial  operation  can 
be  extended  beyond  its  bare  words.    The  application  for  a 
subsequent  caution  would  in  general  indicate  that  a  use  for 
the  land  had  been  discovered,  and  that  immediate  action 
should  be  taken  respecting  the  land. 
(i)  2  Edw.  VII.  0.  17,  s.  11. 
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7.  Withdrawal  of  Cautions. 


A  caution  regiHtered  within  the  year  from  the  death,  or 
a  caution  registered  before  the  expiry  of  an  existing  caution, 
may  be  withdrawn  during  its  currency  by  filing  a  cer- 
tificate withdrawing  the  whole  land  or  any  parcel  specified 
in  the  certificate  )f  withdrawal.  The  certificate  must  be 
signed  by  all  the  executors  or  administrators.  It  must  be 
verified  by  the  affidavit  of  a  subscribing  witness  in  the  fol- 
lowing form,  or  to  the  like  effect : — 

"I,  G.  H.,  etc.,  make  oath  and  say :  I  am  well  acquainted 
with  A.  B.  and  C.  D.  named  in  the  above  certificate ;  and 
that  I  was  present  and  did  see  the  said  certificate  signed  by 
the  said  A.  B.  and  C.  D. ;  that  I  am  a  subscribing  witness  to 
the  said  certificate  and  /  believe  the  said  A.  B.  and  C.  D.  to 
be  the  persons  who  registered  the  caution  referred  to  in  the 
said  certificate"  (j).  There  is  a  striking  difference  between 
this  affidavit  and  that  required  for  verification  of  the 
caution  itself.  The  latter  is  a  mere  affidavit  of  execution. 
But  the  form  of  affidavit  of  verification  of  the  certificate  of 
withdrawal  seems  to  require  or  indicate  that  no  one  can 
withdraw  a  caution  but  the  identical  persons  who  registered 
it.  If  an  executor  should  die,  or  be  removed ;  or  if  all  the 
executors  died  or  were  removed,  or  permitted  to  retire,  the 
affidavit  could  not  be  made.  It  would  not  be  "to  the  like 
effect"  if  the  witness  were  obliged  to  swear  that  the  persons 
signing  the  certificate  of  withdrawal  were  not  the  persons 
who  signed  the  caution  but  some  others.  This  would  be  the 
direct  opposite  of  the  substance  of  the  affidavit  in  that  res- 
pect, and  not  to  the  like  effect.  No  doubt  the  Legislature 
had  some  object  in  so  precisely  providing  for  identity  of 
persons  registering  and  withdrawing  a  caution;  but  it  is 
difficult  to  see  what  it  is.  For  the  conveyancer  it  is  sufficient 
that  he  follow  the  statute  implicitly. 

(;')  S.  13,  s.-t.  5. 
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The  right  of  withdrawal  of  a  caution  is  rtriotly  limited 
to  those  which  are  regiatered  within  time.  There  is  no 
power  to  withdraw  a  caution  which  i.  regiatered  after  the 
time  upon  consent  or  order.  The  executors  or  administra- 
tors  are  authorized  to  withdraw  a  "caution  mentioned  in 

he  precedxng  subsection,,"  i.e.,  a  caution  registered  within 
the  year  (now  three  yean,),  or  a  succession  of  such  cautions 

ir  more  than  one  are  roistered." 

It  is  one  of  the  curiosities  of  the  drafting  of  this  statute 

that  whereas  the  caution  is  directed  to  be  registered  in  the 

registry  office  of  the  territory  in  which  the  land  lies,  the 

certificate  of  withdrawal  is  to  be  "filed."   Where  it  is  to  be 

Itu^T "  *"  "*  ^^^  ^^"*  ''^  ^^' "  '^'  -*-^^ 

Presumably  it  is  to  be  filed,  perhaps  registered,  in  the 
registry  office  in  which  the  caution  was  registered.  And 
presumably  also  its  eflfect  when  filed  is  to  permit  the  land  to 
oTZll^'''''^    But  the  statute  .ays  nothing 
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1.  Powers  Under  Origin^  Act. 

As  the  Act  originally  stood,  there  was  no  necessity  to 
enquire  into  the  powers  of  personal  representatives  over 
lai  ds.  For  section  9  declared,  and  still  declares,  that  they 
shall  "have  power  to  dispose  of  and  otherwise  deal  with  all 
real  property  vested  in  them  by  virtue  of  the  preceding  sec- 
tions of  this  Act,  with  all  the  like  incidents,  bnt  subject  to 
all  the  like  rights,  equities  and  obligations,  as  if  the  same 
were  personal  property  vested  in  them."  As  the  fee  vests 
in  the  personal  representatives  under  the  Act,  irrespective 
of  any  settlement  created  by  the  will,  and  as  the  powers  of 
personal  representatives  over  personalty  are  well  defined,  no 
further  definition  of  powers  was  necessary,  unless  to  in- 
crease or  diminish  those  already  given. 

2.  Restrictions  on  Original  Powers. 

By  an  amending  Act  passed  in  1891(ilc),  further  pro- 
visions were  made  as  to  sales  by  personal  representatives, 
(k)  64  V.  e.  18,  M.  2,  S. 
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s.;:,-::s-.."^»it.T"  r- 

sentative*  ♦«{«.«.  T^*        '^   '"*™  personal  repre- 

Hematives     m  manner  authorized  by  this  Act  "  -h.ii  u\l 

t.on  of  th.  pnrcbMe  nraiey  '"^  '"  ««  ««  tt.  appliM. 

of  th^Lf  "^  "'°"'"'  ^--^'t-^tC'")  extends  the  princinle 

iMse  and  mortgnge  l™di    There  ,~  ih„.  i„  .    .    ■     " 
Principle  «™,  en«mento  reapeet^,!  ".J"  'f  "''  ". 

;»-".  -el,  „  .„  P«.eJM^Lt^rj™S:; 

»d.,  .1..  .e.  to  ^. ...  un;,::;^rrnrs'::^ 

(»)  Now  a.  ig. 

("•)  2  Edw.  VII.  c.  17,  B.  7 

(»)  2  Edw.  VII.  c.  17,  •.  a.  ' 
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deriaees.  The  fourth  makea  the  sale  good  aa  to  those  hein 
or  devisees  who  sabseqnently  receive  their  shares  of  the  pur- 
chase money.  And  the  fifth  gives  the  extraordinaty  powers 
of  leasing  and  mortgaging. 

The  ninth  section  of  the  Act  gives  the  fullest  powers  of 
dealing  with  the  land.  "Dispose  of  and  otherwise  deal  with 
all  real  property  vested  in  them"  is  the  phrase  used  in  the 
enactment,  "with  all  the  like  incidents,  but  subject  to  all 
the  like  rights,  equities  and  obligations,  as  if  the  same  were 
personal  property  vested  in  them."  All  subsequent  enact- 
ments must  either  increase  or  diminish  these  powers,  and 
the  purport  of  all  of  them,  except  the  last,  is  to  diminish 
them  by  restrictions  placed  thereon. 

3.  Infanta  and  Persona  of  Unsound  Mind. 

Section  16,  in  its  first  part,  is  merely  a  substantial  re- 
enactment  of  section  9.  But  the  proviso  makes  a  sale  void 
(or  declares  that  no  sale  shall  be  valid)  as  to  infants,  luna- 
tics and  non-concurring  heirs,  (1)  "where  infants  or  luna- 
tics are  beneficially  entitled  to  such  real  estate  as  heirs  or 
devisees";  (2)  "or  where  other  heirs  or  devisees  no  not 
concur  in  the  sale"(o) ;  unless  in  either  case  the  sale  is 
made  with  the  approval  of  the  official  guardian. 

First,  to  ascertain  what  cases  the  proviso  applies  to;  and 
then,  to  ascertain  what  its  effect  is  in  those  cases.  The 
words  "where  infants  or  lunatics  are  beneficially  entitled 
to  such  real  estate,"  in  reality  include  only  those  cases 
where  all  the  heirs  or  devisees  of  the  particular  lands  are 
infants  or  lunatics.  Comparing  this  expression  with  section 
8,  by  which  the  consent  of  the  official  guardian  is  required 
' '  where  infants  are  concerned  in  real  estate, ' '  this  is  very  ap- 
parent ;  but  as  to  whether  or  not  it  would  be  so  construed  ju- 

(o)  Ab  the  enaetmcnt  was  origiully  paaaed  there  followed  here— 
"and  there  are  no  debt*."  These  words  were  struck  out  by  an  amend- 
ment made  in  03  V.  c.  17,  s.  17. 
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dicially,  no  opinion  in  hazarded.  It  i.  quite  po«ible.  however, 

Lte  .„.  T''"^''^  '"  '"  '•'"^«  «•-«•  -l**"  there  .re 
^me  mfant.  and  «,me  adult,  to  be  dealt  with  under  th" 

«nal  representative  to  «1I  at  hia  own  di«retion,  under  aec- 

offlcid  gu«^„,  „„der  action  8,  a.  to  infanU.    No  more 

ZZtT  ^  "i'  "  '•^''"  "'  -"^  -  interpreuti^' 
ttan  that  ,t  i.  an  effort  to  harmonize  enactment,  which  are 
otherwise  hopelessly  inconsistent  in  some  re.q,eet«. 

4.  Non-concurring  Heirs  and  DevUees 

i.  sJbLft''  '^'  y  "'  °°°-««°°°"i"8  heir,  or  devisee^ 
«  subject  t»  a  similar  criticism,  viz.,  that  that  part  of  ihe 

o  fr  "^^T  :^""'  ""  "•'  beneflciariai  a.^  capable  of  con- 
^urnng  and  they,  or  some  of  them,  do  not  concur  in  the 

it  ZtT7  T  •'l"'"  '™'  interpretation  of  this  section. 

t  IS  perfectly  clear  that  no  well-advised  purchaser  would  in 
any  case  accept  a  title  without  the  consent  and  approval  of 

he  oftcial  guardian,  if  there  were  a  lunatic  or  L  infant 
interes  ed,  or  a  single  "other"  beneficiary  who  did  not  con- 
cur  m  the  sale. 

For  practical  purpows,  it  may  be  concluded  that  where 
a  unatic  or  infant  is  interested  in  the  land  proposed  to  be 
0  theT  •?""';*''"  "'  '"^  ''"°-™«<^'  the  approval 
U  not  vaHd  '""'*  ^'  "^**^'''  ''''''^^  ''''  "^^ 

benr^  °°  *'^'*^"'.  "^  ^^''°**  •"*  *°*«^t«d.  but  all  the 
beneficiaries  are  sm  juris,  or  in   any  case,  where  persons 

sm  jurrs  are  interested,   it  seems  clear  that  in  eveiy  such 

case  where  a  personal  representative  attempts  to  sell  he 

must  obtain  the  concurrence  of  all  the  beneficiaries  in  order 

.« ^f,.?r.i«  IRK.- ssr,r^r5iS.r.- •■.' 
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to  nulM  •  valid  mI*.  It  U  not  only  in  cmm  when  the  hein 
or  deviMei  nfuu  to  eomtnt  when  asked,  that  the  oAeial 
guardian  ia  to  be  aaked  to  give hia  an>roval  to  the  lale;  bat 
in  all  eaaea  where  the  hein  or  devisees  "do  not  concur," 
whether  they  an  aaked  or  not.  The  ezprcMion  * '  concur ' '  is 
probably  borrowed  from  conveyancing  practice.  Many 
eases  will  readily  present  themselves  in  which  a  purchaser 
may  demand  the  concurrence  of  persons  interested, 
although  they  have  not,  in  fact,  a  title.  And  this  is  a 
parallel  caae. 

Thus  every  purehaser  from  a  personal  npresentative  is 
entitled  at  once  to  ask  for  the  coocumoce  of  the  hein  and 
devisees  who  an  lui  jurii,  and  if  it  is  not  furnished,  then 
to  decline  to  carry  out  the  sale,  linless  the  official  guardian 
approves.  It  would  be  no  answer  to  say  that  a  beneficiary 
could  not  be  found,  or  was  not  known,  or  that  the  expense 
involved  in  getting  his  concurrence  would  be  too  great.  The 
men  want  or  absence  of  his  concurrence  is  a  fatal  objection 
to  the  sale  unless  the  approval  of  the  official  guardian  is 
substituted. 

Another  difficulty  hen  presents  itself,  one  which  ap. 
peand  in  dealing  with  the  obtaining  of  consents  to  subse- 
quent cautions,  viz.,  when  the  land  is  devised  to  a  devisee 
in  tail ;  or  when  it  is  devised  in  settlement ;  and  there  an 
persons  alive  who  take  a  limited  or  qualified  interest  only, 
and  othen  yet  unborn,  who,  if  bom,  would  some  day  take 
8u  interest;  or  when  land  is  devised  to  a  person  not  yet 
ascertained,  or  to  an  ascertained  person  upoti  the  happen- 
ing of  eu  ia  tirtain  event  which  has  not  yet  happened— in 
all  these  c«(«8  no  concumnce  could  be  obtained;  and  if  the 
cinumstances  are  such  that  concumnce  could  not  be  ob- 
tained, would  there  be  any  right  to  sell  even  with  the  appro, 
va'  of  the  official  guardian  T 

The  enactment  postulates  the  possibility  of  a  concur- 
rence being  given,  and  where  the  conditions  are  such  that 


KCM»K»KCUMIMO  BBIM  AKD  OEVUBB.  1«7 

•V  jnrWiction  to  •ubrtitnto  hk  ecwMmmne.! 

K  not,  tiien  the  Und  would  be  onnleable  A  h«.«,«i«.* 
«d  generou.  bterpreution  of  th^ul  ^^^tt^tt 
i.  not  limits!  to  c««  wh«*  th.  offldd  go.^ '.  .n^ti* 
J.  .ought  to  be  «.brtituted  for  .  f>^cuJ!^Z^!Z^ 
obt..n«,  but  «>t  obt^ned.  but  extend,  to  li  ^ttt  o1 
w.nt  of  concumno.  when  concurrence  i.  pcible  and  cmL 
whe«  concurrence  i.  unpo«ible;  ...  whe^Tt  Li^^. 
to  obU,n  the  coneurr«.ee  of  .  device.  becu«  he  ta^^^ 
.^uLToJ'thVnr  '"•'^'  ^'  -^  -er  .nc:i'c^ 

But  until  thi.  »  «rttled  by  judicial  decirion  ..  ag.in.t 
an  unwilling  purchtMr  th«  i.n.«»».-4     •»  «8»"»» 

what  ob«««.  '     *  *°*'*"*°*  '^^  •^"■'°  '»"'«- 

nreuZT  "**?'""''  *^*'  "^'^^  **>«  ""^  ««'>««>'«  inter- 
effected  by  .  period  repre^ntative  unle«  all  1^„ 
^neflcully  entitled  «.d  .ui  juris  concur  in  the  1^^ 
f  there  are  any  who  do  not  concur,  or  if  there  Lt!v 

"JTthTr^"  '!:.'"  '-'^^^^^  entluXTpp^^ 
val  of  the  ofBoud  guardian  mxut  be  obtained 

A  wmewhat  curiou.  amendment  wa.  made  in  1902  to 
tt«  «ct.on(g).  where  executor,  and  .dmini.^tora« 
declar«l  to  have  power  to  divide  the  e^te^^T^^ 
«.na  entitled  "with  the  concurrence  of  the  peS^il  be^I." 

lt:?L "*'*""*  "'•'"*""'  ^^'^-  there'infiLut 
hmatics  or  non^^neurring  heir,  or  device.,  the  offlcid 
guard.Hu  murt  approve.  In  other  word.,  tie  exeTto™ 
cannot  carry  out  the  will,  nor  the  administ^tor  dTrbut" 
accordmg  to  law,  without  the  concurrence  of  the  pe«ot 
entitled,  or  without  the  approval  of  the  official  guar^aTS 
the  cases  mentioned.  buo^i  i«n  in 

(7)  2  K<lw.  VII.  e.  17,  •.  8. 
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Section  19,  strietly  conndered,  ia  in  one  sense  a  mere 
truism.  It  enacts  that  persons  bona  fida  purchasing  land 
"from  the  executors  or  administrators  of  a  deceased  owner 
in  manner  authorieed  by  thi$  Act"  shaU  hold  free  from 
debts  and  from  the  claims  of  the  heirs  and  devisees.  As  the 
Act  authorises  a  sale  for  the  purpose  of  paying  debts,  it 
would  follow  as  a  natural  consequence  that  a  purchaser 
should  take  free  from  debts.  And  as  section  16  requires 
the  concurrence  of  the  heirs  and  devisees  in  the  sale,  the 
purchaser  would  also  naturally  take  free  from  their  claims 
where  they,  or  their  substitute,  the  official  guardian,  con- 
curred in  or  approved  of  the  sale.  The  gist  of  the  section, 
in  this  view,  is  the  qualification  contained  in  the  words  "in 
manner  authorized  by  this  Act,"  which  requires  a  strict 
observance  of  the  artificial  conditions  laid  down  by  section 
16, 

5.  Effect  of  a  Saie  by  Personal  Representatives. 

In  another  sense  section  19  is  not  a  truism,  but  seeks  to 
define  the  nature  of  the  purchaser's  title.  He  shall  hold 
free  from  "any  debts  or  liabilities  of  the  deceased  owner 
not  specifically  charged  thereon  otherwise  than  by  his 
will. "  This  phrase  is  referred  to  more  at  length  in  dealing 
with  section  20.  It  is  probably  equivalent  to  "except  such 
as  are  specifically  charged  thereon  by  some  means  other 
than  his  wilL" 

6.  Sale  Where  Beneficiary  Receives  His  Share. 

Section  18  of  The  Devolution  of  Estates  Act,  and  section 
7  of  the  recent  Act(r),  provide  that  where  a  sale  has  been 
made,  and  no  infant  in  concerned,  and  no  consent  or  appro- 
val of  the  official  guardian  has  1-  }en  obtained,  but  the  per- 
son or  one  of  the  persons  beneficially  entitled  has  received 
and  accepted,  or  shall  receive  and  accept  his  share  of  the 

(r)  2  Edw.  VIL  c.  17. 
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purehase  money,  »ucli  acceptance  shall  be  deemed  a  con- 
flmahon  of  the  sale  as  respects  such  person.    Many  sale, 
we  e  made  before  1891(.)  by  personal  representatives  alone 
which  were  undoubtedly  valid,  as  there  was  no  restriction 
upon  the  nght  of  the  personal  representative  to  sell,  no 
approval  of  the  official  guardian  being  necessary,  nor  any 
concurrence  of  adult  beneficiaries,  and  the  first  enactmeZ 
uirtead  of  confirming  such  sales,  threw  a  doubt  upon  their 
vahdity  by  declaring  them  to  be  valid  only  as  respects  those 
adults  who  might  have  accepted  their  shares  of  the  purchase 
money.    Since  1891.  however,  the  concurrence  of  the  heirs 
or  dev«ees  or  the  approval  of  the  official  guardian,  has  been 
necessary,  and  if  not  obtained  a  doubt  is  cast  upon  the  sale 
except  as  to  the  interest  of  those  beneficiaries  who  have 
accepted  their  shares  of  the  purchase  money.    The  clause 
instead  of  affording  protection  to  a  purchaser  casts  a  doubt 
upon  his  title. 

7.  Sale  Where  Debts  Are  Paid  Out  of  Purchase  Money. 

It  is  a  singular  oversight  that  no  provision  has  been 
made  for  validating  such  sales  when  the  purchase  money 
has  been  applied  in  payment  of  debts,  and  the  consequence 
18  that  m  such  a  case  the  purchaser  who  has  paid  his  pur- 
chase money,  and  whose  purchase  money  has  been  properly 
applied  in  payment  of  debts,  may  have  a  bad  title.    The 
heirs  or  devisees  cannot  accept  their  shares,  for  they  have 
none  if  the  money  has  been  exhausted  in  paying  debts,  and 
cannot  confirm  the  sale  except  by  deed,  and  the  only  re- 
coup of  the  purchaser  seems  to  be  to  get  the  approval  of 
the  Court  on  equitable  grounds  in  an  action  by  the  bene- 
ficiaries to  question  the  sale  under  section  6  of  the  recent 
Act,  and  section  17  of  The  Devolution  of  Estates  Act,  or  to 
await  the  lapse  of  time  to  perfect  his  title. 

(«)  The  year  of  the  first  of  these  enactmenU. 
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It,  is  also  singular  that  no  proTiaion  is  made  by  the  see* 
tions  under  consideration  for  the  case  where  a  lonatio  ia 
entitled. 

8.  Powers  of  Mortgaging  and  Leasing. 

Finally,  executors  and  administrators  are,  by  section  5 
of  the  recent  Act,  given  the  power  of  mortgaging  and  leas- 
ing for  the  purpose  of  paying  debts.  The  written  consent 
or  approval  of  the  official  guardian  to  a  lease  or  mortgage 
is  required  "under  the  like  circumstances  as  it  would  be 
required  if  the  land  were  being  sold";  but  nothing  is  said 
as  to  whether  the  lease  or  mortgage  can  be  made  with  or 
without  the  concurrence  of  the  beneficiaries.  It  would  not 
be  wise  for  a  lessee  or  mortgagee, to  accept  a  lease  or  mort- 
gage without  the  concurrence  of  adults. 

Section  6  validates  leases  and  mortgages  made  before  the 
passing  of  the  Act  with  the  approval  of  the  official  guard- 
ian, as  respects  all  the  heirs  and  devisees  for  or  on  behalf 
of  whom  the  consent  of  the  official  guardian  has  been  ob- 
tained. 


CHAPTEK  XII. 

Administration. 

1.  Early  Opinions  on  the  Act. 

2.  The  Present  Rule— Intestacy. 

3.  Testacy— No  Besiduo-y  Disposition. 

4.  Land  Appointed  Under  Powers. 

5.  Testacy— Residuary  Disposition. 

6.  Unexecuted  Powers. 

7.  Incumbered  Land. 

8.  Retainer. 


v^ed  n  the  personal  representatives,  upon  death  of  the 
owner,  subject  to  the  payment  of  his  debte"«)  "The 
wal  and  personal  property  of  a  deceased  person  com- 
pnsed  m  any  residuary  devise  or  bequest  shall  (except  so 
far  as  a  contrary  intention  shall  appear  from  his  will  or 
any  codicil  thereto)  be  applicable  ratably,  according  to 
their  respective  values,  to  the  payment  of  his  debts"(tt) 

The  enactment  of  two  diflferent  sections  respecting  the 
application  of  property  to  the  payment  of  debts,  one  of 
them  applying  only  to  a  special  condition  of  affairs,  indi- 
cat^  that  in  different  circumstances  different  rules  shall 
apply.  If  It  had  been  the  intention  to  make  a  common  fund 
of  realty  and  personalty  for  the  payment  of  debts  by  sec- 
tion 4,  it  would  not  have  been  necessaiy  to  repeat  the  enact- 
ment in  ^ction  7  for  ratable  application  of  a  residue  of 
realty  and  personalty,  or  coiversely  if  it  had  been  the  inten- 

(«)  S.  4,  e.-fc  1. 

(«)  S.  7. 
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tion  that  the  particular  rule  laid  down  should  be  general,  it 
would  have  been  so  declared  in  section  4. 

It  appears,  therefore,  that  there  are  several  distinct  con- 
ditiona,  according  to  which  one  or  other  of  the  rules  of  ad- 
ministration  will  apply,  viz.: 

(1)  Intestacy; 

(2)  Testacy,  where  there  is  no  residuary  disposition; 

(3)  Testacy,  where  there  is  a  residuary  disposition; 

(a)  Including  both  realty  and  personalty; 

(b)  Including  either  realty  or  personalty  exclusively. 
And  yet  there  has  been  a  good  deal  of  fluctuation  of 

opinion  upon  the  matter. 

1.  Early  Opinions  on  the  Act. 
Intestacy.    At  first  it  was  suggested  that  the  purpose  of 
the  Act  was  to  create  one  fund  for  the  payment  of  debts, 
constituted  of  the  massed   realty   and  personalty.     "The 
effect  of  the  Act,"  said  Boyd,  C.(v),  is  to  abolish  the  dn- 
tmction  between  real  and  personal  property  for  the  purpose 
of  administration,  and  to  devolve  the  whole  estate  upon  the 
personal  representative."    But  the  case  did  not  call  for  a 
decision  upon  the  point.    Administration  of  estates  went  on 
in  practice  as  before,  the  personalty  being  resorted  to  as  the 
primary  fund  for  payment  of  debts;  the  realty  being  left 
untouched  unless  and  until  the  personalty  was  exhausted 
without  satisfying  aU  the  liabilities  of  the  estate.    Agan  in 
TMie  V.  Springer iw),  the  same  learned  judge  said,  "The 
distinctions  once  existing  between  the  administration  of  real 
and  personal  estate,  if  not   now  annihilated,  are  so  mini- 
mized  as  not  to  be  of  practical  importance  in  the  solution 
of  such  questions  as  arise  in  this  action"(«). 

13  PR*  ^u'^^h""'^  ^^n^-  "L"'  P-  ^82.  See,  however,  Re  Nixon, 
IJ  I^.R.  314,  where  Boyd,  C,  modified  this  view 

(w)  21  Ont.  R.  585,  at  p.  587. 

«o„rul  ^'  ']*r*i''°u'*'/.  whether  executor,  could  claim  to  hold 
Mcunty  upon  Uie  land  of  devisees  who  were  indebted  to  t^  testator 
and  payment  of  whose  debt  was  dealt  with  in  the  will  »e«"tor 
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«nw"'  *°,  *'""  ^-  ^"P^'^(^)-   Street,  J.,  adopted  the 

"thZn;  ''""\"  *^  **'^'''"''  ''^  -'««nce  thereto 
•Ithough  there  agam  the  case  did  not  call  for  a  decision  on 
the  pomt,  and  the  case  was  not  one  of  intestacy,  but  Z 
of  a  charge  by  wUl  on  the  whole  estate  of  incumbrances 
existing  on  the  lands. 

2.  The  Present  Rule—Intestacy. 

The  point  at  last  was  raised  in  Be  Hopkins(i)   where 

an  application  was  made  to  the  court  by  an  executor  flrau 

order  determining  "whether   the    debts   of   the  deceased 

should  be  paid  out  of  the  personal  estate  only,  or  oTof 

port^^ns  •?  tT'^'  ""•  ""*  "'  '^^''  «°'^'  ''  -'  ^  -hat  pro^ 
portions.  There  was  in  a  will  a  direction  that  all  debts, 
general  and  testamentary  expenses  should  be  paid  by  tS 
executor.  All  the  pe«onalty  was  bequeathed  to  one  le^tee 
and  specific  directions  were  given  as  to  management  oJ  tte 
realty  with  a  direction  to  sell  it  at  the  end  of 'en  yea«  .^d 

finued'-^ATt'^'  '"■T"'^  P'""°^  °'*°'^'^-  The  will  con- 
tinued, All  the  residue  of  my  estate  not  hereinbefore  dis- 
posed  of  I  give  to  M.  E.  U."    Although  the  case  was  not 

ZLi  '"'T^j.^"^  P^'-h^P^  "'«ed  special  questions  de- 
pending on  the  direction  to  pay  debts  and  on  the  residuary 
disposition.  Street,  J.,  said(a).  "The  Devolution  of  EstatS 
Act  vests  the  real  as  weU  as  the  pei«,nal  estate  of  ad" 
ceased  person  in  his  personal  representatives  for  the  pur- 
pose ox  paying  his  debts,  but  except  in  the  case  of  a  riid- 

nZ. Tf  u  ""'  ""'^  P*"^°'^  «^*«'  ^^<^^  «  specially 
provided  for  by  the  7th  section,  the  order  in  whichThe  dif 

ofT  f^Z  "/  ^"'^''^^  ^^'^  *PP'^«*We  to  the  payment 
of  the  debts  before  the  passing  of  the  Act  does  not  s^  to 
have  been  disturbed  by  its  provisions.    The  personal  pro- 

(y)  23  Ont.  R.  393,  at  p.  395 
(«)  32  Ont.  R.  315. 
(a)  At  p.  317. 
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perty  of  the  deeeaaed,  in  the  abwnce  of  Mme  ezprew  clauM 
in  the  wUl  to  exonerate  it,  remains  therefore  the  primary 
fund  for  the  payment  of  debts.     Here  there  is  nothing 
pointing  to  any  such  intention  to  exonerate,  and  it  must  be 
applied  as  far  as  it  will  go  in  payment  of  them.    In  case  of 
a  balance  of  debts  remaining  unpaid,  after  all  the  personal 
estate  has  been  exhausted,  recourse  must  be  had  to  the  real 
estate  which  is  all  of  one  class,  that  is  to  say,  real  estate 
specifically  devised,  and  each  parcel  is  chargeable  in  pro- 
portion to  its  value  with  its  proper  share  of  the  balance  of 
the  unpaid  debts,  for  there  is  nothing  pointing  to  any  inten- 
tion that  one  parcel  rather  than  another  should  first  bear 
the  burden."    This  seems  to  be  the  best  interpretation  of 
the  Act;  for  while  it  provides  thi^t  an  additional  fund  shaU 
be  put  in  the  hands  of  the  administrator  for  payment  of 
debts,  there  is  nothing  in  the  Act  which  even  suggests  the 
alteration   of   the   method   of   administration   previously 
established  by  law,  except  in  cases  falling  under  the  7th 
section. 

3.  Testacy— No  Residuary  Disposition. 

Testacy,  where  there  is  no  residuary  disposition.  There 
being  no  exceptional  cases  provided  for,  but  those  within 
the  7th  section  (viz.,  the  application  of  a  residue),  it  fol- 
lows that,  where  there  is  a  will  the  rule  of  administration 
existing  before  the  Act  wiU  contl  je  to  be  the  rule.  Con- 
sequently if  there  is  no  direction  as  to  payment  of  debts 
contained  in  the  will,  the  personalty  will  be  appUed,  first, 
m  satisfaction  of  debts  as  far  as  it  will  go(6)  and  if  it  is 
exhausted  before  debts  are  satisfied  it  wiU  be  the  duty  of  the 
personal  representative  to  resort  to  the  realty.  But  if  the 
personalty  is  sufficient  to  pay  the  debts  the  realt-  is  never 
charged  with  them. 

(6)  Re  Hopkint,  32  Ont.  R.  316;  Re  Tatham,  2  O.L.R.  at  p.  348 
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whole  etate.  red  and  pe«onal,  i.  di«ctl,  and  fully"  IS! 


4.  Land  Appointed  Under  Powers. 
Amongst  the  aasets  of  the  estate  are  to  be  reckoned  real 

rwrnTelrT  """^"-^^  ^  -^  di^ositLn  j;^ 
oy  wiU  in  exertsise  of  a  general  testamentary  power  of  «n 

melTt^i-    \'.'^!,^«'--«^*'»attomltTre^'uir 
ment  in  so  for  «    7^  '^  exercised.      The  enact- 

^w.p  of  .„?  5  *  ""  "'•"  •  ■»«■  1"  .  scleral 
W  of  .ppomtment  over  .  ft„,d,  „d  he  «„,l|y  „  " 
CMM  ha  power,  whether  by  deed  o..  win  .1.  '  '""- 

pointed  shall  form  part  of'hfs  1"  ^^t  r'^";^ 
the  demands  of  his  creditors.  inT^lT^^^  t^  tt  claS  o1 
his  legatees  or  appointees. "  '  °' 

(«)  R.S,0.  c.  127.  1.  8, 

(d)  Sugden  on  Powerg,  8th  ed.  474. 
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A  power  in  not  property(«),  nor  ia  it  in  itwlf  aawta(/). 
"If,  however,  the  donee  see  fit  to  execute  his  power,  thus  w- 
«uming  a  dominion  over   the  property,  it  may  be  thence- 
forth regarded  as  a  part  of  his  estate,  and  as  snch  subject, 
at  least  in  equity,  to  the  claims  of  his  creditors.    The  prin- 
ciple seems  to  be  that  in  a  $enae  the  transaction  may  be  con- 
sidered  in  the  light  of— first,  an  appointment  t..  the  donee 
himself,  and  then  as  a  gift  from  him,  though  in  strictness 
this  could  not   take  place   where   the  appointment  is  by 
V!ill"(g).    Where  the  appointment  is  made  by  instrument 
inter  vivos  resort  must   be  had   for   relief  to  the  statute 
against  conveyances   to   defeat   creditor8(/i).     Inasmuch, 
however,  as  it  is  only  property  comprised  in  a  "disposition 
made  by  wUl"  which  is  within  The  Devolution  of  Estates 
Act,  it  seems  clear  that  the  executor  will  take  nothing  by 
the  Act,  in  such  a  case,  though  the  property  may  neverthe- 
less be  liable  to  the  demands  of  creditors  of  the  donee  of  the 
power. 

Where  the  appointment  is  made  by  will,  it  has  been  the 
law  of  the  Court  of  Chancery  for  many  years  that  the  sub- 
ject matter  of  such  a  power,  so  exercised,  shall  be  adminis- 
tered  for  the  benefit  of  creditors  before  the  appointee  *ill 
be  allowed  to  enjoy  any  benefit  from  it.  In  Townshend  v. 
Windham(i),  Lord  Hardwicke  said,  "Where  there  is  a  gen- 
eral power  of  appointment  of  a  sum  of  money  to  charge  the 
estate  of  a  third  person,  which  it  is  absolutely  in  his  plea- 
sure to  execute  or  not,  he  may  do  it  for  any  purpose 
whatever,  and  appoint  the  money  to  be  paid  to  himself,  or 
his  executors  if  he  pleases.  If  he  exercises  it  voluntarily, 
without  consideration,  for  benefit  of  a  third  person,  this 

(e)  I  Chance  on  Powers,  2. 

(f)  2  Chance  on  Powers,  144. 

(9)  2  Chance  on  Powers,  143.    See  also  p.  148. 

(*)  2  Chance  on  Powers,  149,  citing  Toumshend  ▼.  TMuikam.  S 

Ves.  Sr.  at  p.  10. 

(«')  2  Vea.  Sr.  1,  at  p.  9. 
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creditor,  and  to  prevent  per«.n.  having  power,  from  dt 

pcntee  .„  .uch  c.«»  h«i  even  been  called  a  tru.tee  for  the 
creditor,  of  the  teaUtor  at  the  time  of  hi,  deaS!  *T. 

thnlrtr      '"T   "*   "•"'   '^'"^•*""'  •<''»  ♦heir  riKht 
thn.UKh  the  appointment  to  heve  the  fund  administered 

ZT     7  ""•'°'  *"'^  '*  •^'^"*  *»•«  -*  "'  the    pp       or' 
And  HO  where  tn«.tee.  of  a  fund  subject  to  a  power  .f  an 
pouitment  advanced  to  the  donee  nf  th»  „  ^ 

out  of  th^  «  ,  ♦"*  P"***"  certain  mini, 

out  of  the  corpuH,  and  the  donee,  in  exercise  of  her  power 
appointed  that  the  trustee,  diould  hold  the  fund  upon  "Z' 
to  pay  and  indemnify  them«,lve.  for  the  advancT  it  ^ 
hdd  that  creditor,  of  the  donee  could  not  c  mH  Z 

rrtrrdre^r*"""""—-'-^'-^^ 

-epay  the  -meT^i^a.";::;  r^ rJrZ" t 

ttinld  did"'"  *"  ^':  "*^"* "'  *••« '-» -° '^"-: 

inereon,  and  did  exercue  the  power  in  that  wav  it  w«»  ».«m 

a?:  ;tr  ttT ""'-  y^^^^^'^i:::^^!:^ 

ZLZT'    .    ,      *"""*  '*'  *^'  P«^*'  "'-de  the  fund 
appointed  assets  for  the  payment  of  creditor  generally 

and  the  appointee  waa  not  entitled  to  any  priorit^  fj^ 

In  order  to  make  the  property  a««ets,  however  there 
must  be  an  actual  appointment.  The  courts  ha"e  neve" 
gone  so  far  as  to  say  that,  where  a  man  has  a  power  The 

(;■)  At  p.  10.  ' 

(k)  Jenney  y.  Andretet,   6 
Lomaa,  16  Beav.  1. 

(0  Re  NeumKam,  W.N.  (1881),  p.  60 
(m)   Re  Lawley,  L.R.  (1902)  i  Oh.  673 
12 — Abm. 


Madd.    264.      Sec  also  WiUiam,  v. 
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neglectB  to  exeroiw  it,  they  would  do  it  for  him(ii).  Then* 
i»  •  clear  diatinotion  between  •  power  and  abMlute  property 
In  mioh  »  o«m(o).  The  perMms  entiUed  to  the  property  in 
default  of  appointment  have  a  good  title  if  the  appoint- 
ment is  not  made,  and  at  leaat  an  equal  equity  with  cred- 
itors of  the  donee  of  the  power.  And  ao  a  teaUtor  rnuat 
have  Rhown  a  clear  intention  to  make  the  property  hia  own. 
And  the  appointment  of  an  ezeentor  merely  doe*  not  afford 
anfBoient  evidenee  of  aneh  an  intention.  It  makea  no  dif- 
ference whether  the  power  ia  one  which  the  donee  ha*  re- 
■erfed  to  himaelf,  or  one  whieh  has  been  given  to  him(p). 

Property  over  which  a  toatator  has  a  general  power, 
though  liable  for  hia  debta,  is  not  the  property  of  the  testa- 
tor, but  was  applied  by  Coorta  of  Equity  in  aid  of  the 
assets  which  were  really  hia  property,  and  ao  the  personal 
estate  and  the  real  estate,  inelnding  property  specifically 
devised  or  bequeathed  were  applied  before  the  appointed 
e«tate(g).  The  present  enactment  does  not  change  the  order 
of  administration,  and  therefore  the  same  rule  would  pro- 
bably be  applied  as  before,  except  in  cases  under  section  7. 

In  1902  an  enactment  waa  paased  in  the  following 
words:— "Property,  real  and  personal,  over  which  a  de- 
ceased person  has  a  general  power  of  appointment  which 
he  may  exercise  for  hia  own  benefit  without  the  assent  of 
any  other  person,  shall  be  assets  for  the  payment  of  his 
debts,  where  the  same  is  appointed  by  his  will ;  and,  under 
an  execution  against  the  personal  representatives  of  such 
deceased  person,  such  assets  may  be  seized  and  sold,  after 
the  deceased  person's  own  property  has  been  ex- 
hausted"(r). 

(n)  Lataelk  r.  Oomv)alU$,  2  Vern.  MS. 

(o)  Bolme*  r.  OotkiU,  7  Vm.  4W. 

(p)  Re  TKunton,  38  Ch.  D.  SOS. 

{q)  Fleming  v.  Buchanan,  3  D.M.  ft  O.  976. 

(r)  2  EUw.  VII.  c.  1,  ..  ft 


operation  to  propertv  the  «nhi«w.»  «#  ^"nnnPH  lu  own 

I  "|.rny  me  Hubject  of  u  general  oower  whi»h 

part  of  the  law  only,  presumably  the  law  aa  to  oth^r  «« 

appointed  may  be  seized  in  execution  is  that  the  tSr^ 

the"  rr^'f  "'.''"  '"*  »"  «^'*-*«<^-    Aud  it^ytla 
the  whole  intention  of  the  Act  was  (as  to  all  such  prope^ 

(•)  Farwell  on  Powerg.  2nd  ed.  254. 
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R8  was  already  assets),  to  postpone  the  remedies  of  creditors 
until  the  testator's  own  property  was  exhausted. 

Whether  that  is  so  or  not,  it  seems  that  under  this 
clause,  the  rights  of  creditors  are  restricted.  Though,  as 
we  have  seen,  the  order  of  administration,  as  between  the 
several  species  of  property  was  to  postpone  appointed  pro- 
perty until  after  the  property  of  the  testator  was  ex- 
hau8ted(0,  there  was  nothing  to  prevent  a  creditor  from 
resorting  to  any  assets  of  the  testator  vrhich  were  available, 
leaving  the  rights  of  legatees  and  devisees  to  be  settled  by 
marshalling.  But  this  enactment  declares  that  appointed 
property,  though  assets,  may  be  seized  and  sold  after  the 
deceased  person's  own  property  has  been  exhausted,  thus 
apparently  postponing  the  right  oi  a  creditor  to  resort  to  it. 
Where  property  is  appointed  to  executors,  it  will  be  a 
question  whether  under  this  enactment  it  can  be  adminis- 
tered with  the  testator's  own  property,  or  only  after  it  has 
been  exhausted.  Such  an  appointment  has  always  been  held 
to  make  the  property  appointed  the  property  of  the  estate 
for  all  purposes  (u). 

But  the  effect  of  this  enactment,  which  makes  no  dis- 
tinction between  an  appointment  u^  favour  of  a  third  per- 
son (which  makes  Lini  a  specific  legatee  or  devisee)  and  an 
appointment  to  executors  (which  would  make  the  fund  part 
of  the  estate),  may  be  that  in  all  cases  without  distinction 
the  administration  of  appointed  property  is  to  be  postponed 
until  after  the  testator's  own  property  is  exhausted.  Even 
where  appointed  property  falls  into  the  estate  by  reason  of 
the  failure  of  the  appointment,  the  result  would  be  the  same. 

(*)  Fleming  v.  Buchanan,  3  D.M.  &  G.  OfC. 
(«)   Farwell  on  Powers,  2nd  ed.  243,  et  seq. 
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5.  Testacy— Residuary  Disposition. 

Testacy,  where  there  is  a  residuary  disposition : 

« J  .  °«^^.^*  ^'^  ^'  ""^^y  '"^  personalty.  The  en- 
actoen  affecting  these  conditions  is  the  7th  section  of  The 
Devolution  of  Estates  Act.  "The  real  and  personal  property 
of  a  deceased  person  comprised  in  any  residuaiy  devise  or 
bequest  shall  (except  so  far  as  a  contrary  intention  « 
appear  from  his  wiU  or  any  codicU  thereto)  be  applicable 
™t.bly  according  to  their  respective  values,  to  ^e  pay- 
ment  of  his  debts."  *^  ' 

tion  are  tha  the  residue  must  be  comprised  of  both  realty 
ana  personidty,  notwithstanding  the  use  of  the  disjunctive 
particle  in  the  phrase  "residuary  devise  or  beqnL"  It 
mil  be  observed  that  there  is  no  intention  to  affect  the  order 
of  administration  as  between  the  residue  and  other  species 
of  property,  but  only  to  provide  for  the  application  of  the 
residue  when  it  comes  to  be  administered.  There  being 
real^  and  personalty  both  comprised  in  a  residuary  di^ 

T  '^  .  °.*r^  *^*  ™^«  «*  administration  is  not 
changed.  And  if  after  applying  the  whole  residue  the  debts 
are  not  paid  it  is  presumed  that  the  usual  order  of  admin- 
istration will  proceed  or  be  resumed  as  the  case  may  be 

Taking  sections  3  and  7  alone,  appointed  property  faU- 
ing  withm  the  conditions  of  section  7  would  be  dealt  with 
m  the  same  manner  as  the  testator's  own  property.  But 
the  late  enactment  which  postpones  appointed  property 
un  J  after  the  testator',  own  property  has  been  exhaust^ 
will  probably  take  such  assets  out  of  the  effect  of  section  7 
altogether. 

oJ^^  '^T'^'  ?'''  ^^"^  ^  •*  "^^"""^  disposition  in- 
cluding either  realty  or  personalty  exclusively.  This  case 
IS  not  affected  by  the  Act  at  all.  and  therefore  the  order^ 


182 


ADMINISTBATION. 


, 


admrnistration  remains  aa  before.  But  if  the  property 
compmed  in  the  residue  is  property  appointed  by  the  wiU 
It  wiU  be  oubject  to  the  enactment  postponing  its  adminis- 
tration  untU  after  the  testator's  own  property  has  been  ad- 
ministered. 

6.  Unexecuted  Powers. 

It  remains  to  notice  the  provisions  of  The  Execution 
Act{v)  as  to  powers.    "Any  estate,  right,  title  or  interest 
m  lands  which  under  section  8  of  The  Act  respecting  the 
Transfer  of  Real  Property(w)  may  be  conveyed  or  assigned 
by  any  person,  or  over  which  he  has  any  disposing  power 
which  he  may,  without  the  assent  of  any  other  person,  exer- 
cise  for  his  own  benefit,  shaU  be  liable  to  seizure  and  sale 
under  execution  against  such  person,  in  like  manner  and  on 
like  conditions  as  lands  are  by  law  liable  to  seizure  and  sale 
under  execution,  and  the  sheriff  selling  the  same  may  con- 
vey and  assign  the  same  to  the  purchaser  in  the  same  man- 
ner and  with  the  same  effect  as  the  person  might  himself 
have  done." 

Under  this  enactment  an  execution  against  the  donee  of 
a  power  will  bind  the  subject  matter  thereof,  although  the 
power  may  not  be  exeroised.  And  if  the  donee  should  die 
without  exeroising  the  power,  there  seems  to  be  no  reason 
why  the  execution  should  not  continue  to  bind  the  property 
in  favour,  at  least,  of  the  execution  creditor  as  against  the' 
person  entitled  in  default  of  appointment (x). 

Though  the  section  is  not  well  expressed  it  is  probably 
the  intention  of  the  enactment  that  the  land  is  to  be  subject 
to  execution  to  the  same  extent  and  for  the  same  estate  or 
interest  as  the  donee  had  power  to  appoint  it  for. 

(o)  R.8.0.  0.  77,  8.  33  (1). 

(«>)  A  contingent,  an  executory,  and  a  future  Interest,  etc 

(«)  See  and  cf.  Meyera  y.  Ueyert,  19  Gr.  185. 
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?■  Inemitibgred  Land. 
Where  the  tod  of  the  deeeawd  pemn  i,  mi'K,  ^  ■_ 

.M  .here  .h„..d  he  .  ^i  ^1  "l1°:^ 

s^r.h-'iss.r"^''""""'"^'^'-^ 

Executors  being,  under  TAc  Devolution  of  Estates  Act 

fiold  the  land  devised  as  subject  to  snd  security  for  a  debt 
due  by  the  devisee  to  the  e8tate(6). 

8.  JBetot»«r. 

Where  an  executor  has  a  right  of  retainer  for  a  debt 
due  to  hjmse^  by  the  testator,  and  aUows  the  Jd  to  1  ft 
mto  the  beneficiary,  he  loses  hi.  right  of  ret«ner(c) 

(y)  H.S.O.  c.  128,  ■.  37. 
(«)  Jfoaon  V.  Maton,  13  Ont.  R.  726 
(a)  Seott  V.  SupfOe,  23  Ont.  R.  303 
(6)  Tittie  V.  Springer.  21  Oat  B.  S86 
(0)  ««  «terr,  2  O.L.R.  782. 


CHAPTER  XIII. 
Land  as  Assets. 

1.  Common  Law. 

2.  Statute  of  Fraudulent  Devises. 
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1.  Common  'Law. 

At  common  law,  simple  eontnct  creditors  bad  no 
remedy  against  the  heir  for  payment  of  debts (d).  But  the 
heir  was  personally  liable,  as  a  debtor,  at  common  law,  to 
the  extent  of  the  land  descended  to  him,  to  satisfy  those 
debts  with  the  payment  of  which  his  ancestor  had  charged 
him  by  specialty  contract,  and  the  remedy  of  the  creditor 
was  by  action  of  debt  or  cbTenant(e). 

2.  Statute  of  Fraudulent  Devises. 

When  power  to  devise  land  was  given,  testators  could 
dispose  of  their  land  to  devisees  and  thus  defeat  specialty 
creditors,  and  consequently  the  statute  against  fraudulent 
devises  was  pasaed{f),  whereby  it  was  enacted  that  devises 
should  be  void  as  against  such  creditors ;  that  such  creditors 
in  such  cases  should  have  their  actions  of  debt(flr)  against 
such  devisees  jointly  with  the  heir. 

(d)  WiUiams  on  Real  Aawti,  2,  IS. 
.      <"),'y*Ui«iu  on  Real  Prop.   19th  ed.  81;   Williams  on  Real 

AlMU,  10. 

if)  3  W.  4  M.  e.  14. 

(?)  The  Act  did  not  give  them  an  aotion  of  covenant  j  see  Wilton 
V.  AHuoiei/,  7  East  128. 
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It  further  enacted  that  in  case  any  heir  should  be  liable 
to  pay  the  debt  of  his  ancestors,  in  regard  to  any  lands 
descending  to  him,  and  should  sell  them  before  action,  such 
heir  should  be  answerable  in  an  action  of  debt  to  the  value 
of  the  land  so  sold,  but  the  lands  so  alienated  bona  fide  be- 
fore action  should  not  be  liable.  Devisees  were  made  liable 
in  the  same  manner  as  heirs  upon  alienation  of  land. 

The  effect  of  this  Act  was  not  to  make  the  debts  a  charge 
on  the  lands,  though,  while  the  lands  were  in  the  hands  of 
the  heir  or  devisee,  they  might  be  seized  in  execution  in  an 
action  of  debt  against  them.    And  if  no  proceedings  were 
taken  the  heir  or  devisee  might  sell  and  make  a  good  title 
thereto(A).    But  both  heirs  and  devisee,  in  their  respective 
cases,  remained  personaUy  liable  for  debt^  to  the  extent  of 
the  value  of  the  land  upon  such  a  sale  being  made(0. 
Under  this  Act  an  action  might  have  been  brought  against 
the  heir  or  devisee  by  any  unpaid  creditor.    This  statute 
was  in  force  in  Ontario  untU   repealed(,)    and  a  partial 
substitute  provided(A)  which  wiU  presently  be  referred  to. 

3.  Statute  of  5  Geo.  II. 

But  an  additional  remedy  for  creditors  was  provided  by 
a  statute  passed  for  the  special  purpose  of  making  lands  in 
the  colonies  liable  for  payment  of  dehts{l).  By  this  Act 
It  was  enacted  that  "the  houses,  lands  .  .  .  and  other 
hereditaments  and  real  estates,  situate  or  being  within  any 
of  the  saul  plantations  [i.e.,  the  British  plantations  in 
America]  belonging  to  any  person  indebted  shall  be  liable 
to  and  chargeable  with  all  just  debts,  duties  and  demands, 
of  what  nature  or  kind  soever,  owing  by  any  such  person 

(*)  Richardaon  v.  Horton,  7  Beav.  112 

(0  Bpaekman  v.  Timbrell,  8  Sim.' 263,' at  p.  259 

(/)  2  Edw.  VII.  c.  1.  B.  2.  and  Bched.  ^ 

(*)  Ibid.  s.  4. 

(')  6  Geo.  II.  c.  7,  8.  4. 


a  r 


IM 


LAND  AS  AggETS. 


to  Hia  Majesty  or  any  of  His  subjects,  and  shaU  and  may 
be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real 
estates  are  by  the  law  of  England  liable  to  the  satisfaction 
of  debts  due  by  bond  or  other  specialty,  and  shall  be  subject 
to  the  like  remedies,  proceedings  and  process,  in  any  court 
of  law  or  equity  in  any  of  the  said  plantations  respectively, 
for  seizing,  extending,  selling  or  disposing  of  any  such 
houses,  lands,    ...    and  other  hereditaments  and  real 
estates,  towards  the  satisfaction  of  any  such  debts,  duties 
and  demands,  and  in  like  manner  as  personal  estates  in  any 
of  the  said  plantations  respectively  are  seized,  extended, 
sold  or  disposed  of  for  the  batisfaction  of  debts."    It  was 
held  at  a  very  early  date  that  this  statute  made  the  lands 
of  a  deceased  debtor  assets  for  the  satisfaction  of  aU  his 
debts,  and  that  they  might  be  reached  by  the  same  proceed- 
ing  as  personal  estate  might  be  reached,  namely,  by  action 
against   the   administrator    or    e«cutor,    and   that   too 
although  such  lands  in  fact  passed  to  the   devisee  or 
heir(»n). 

It  was  on|y  after  a  great  deal  of  fluctuation  of  opinion 
that  this  result  was  arrived  at,  and  many  decisions  were 
the  other  way,  as  shown  in  the  judgment  in  the  case  last 
cited.  The  law,  however,  having  become  for  the  time  being 
established  by  the  decision  in  this  ea^i,  actions  against  the 
heir  became  infrequent,  if  not  obsolete(«),  as,  in  almost 
every  case,  judgment  and  execution  against  the  executor  or 
administrator  would  reach  whatever  could  have  been 
reached  by  a  judgment  against  the  testator  or  inte8tate(o). 

(w)  (Tanfmer  v.  Gardiner,  2  O.S.  SS4. 

(n)   Per  Draper,  C.J.,  in  Rymal  v.  Athberry,  12  C  P  at  p  342. 

(o)   Ibid,  at  p.  343. 
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V  ^Ztt  '7°*.'^°/-t  "P«°  the  ca«  of  Oardiner 
ijln  w  "  '*'**"°°  **'  ^''^  J^'J'""'  Committee  of  the 
Pnvy  CouncKp),  an  Act  wa,  passed  in  1863(g)   whereby 

Late  LL'  t"  *  *  "'  "*  '°'^*«  «'  *«rt«t«r  i°  real 
estate  might  be  seized  and  sold  under  jud«nent 
and    execution   by   a    creditor   of   ih.    a  j^^^ent 

his  executor  „.  a  _  ""'^  °'  **»«  deceased  against 
h-!.i!r  .  ^^'^'^^t^tor,  and  that  many  titles 
had  been  acquired  under  such  proceedings,  and  tha^  it  wa^ 

!r^  ''^tT         "^  '°*'^*'  '°  '•««>  ^t«te  in  Upper  Can- 

testator  or  intestate  against  his  executor  or  administrator 
m  the  same  manner  and  under  the  same  process  that  th^' 
J«^e  coujd  be  «.ld  under  a  judgment  and  ex::^^;'^!^^ 

Z^    J «   ^"^°*   ^^  ""'^   "«^   ^ith  the  necessary 

verbal  modificatiom,  forms  part  of  The  Execution  4^7 

In  consequence  of  this  enactment  a  creditor  might  J* 

trjudgTenr."  *^^"*  '''  ^^"°°«^  -P-n^tte  ob- 
tain judgment  and  execution  against  the  land  of  a  deceased 
person  for  satisfaction  of  his  debt.  It  was  not  neceT^ 
^at  the  heirs  should  be  parties  to  an  action  ^T^Z 
Personal  representative.  The  judgment  againstZlnd 
them  and  entitled  the  creditor  to  execution  against  L  land 
just  as  It  bound  the  next  of  kin  and  entitled!  fr^tor  to 
execution  against  the  goods  of  the  deceased;  tho^X^f^as 

Free^'^.  ^.T^.T ^f  r^^"''  ^  ^"'".  ^»  Or.  at  p.  «75;  a„, 
(9)  27  V.  c.  16. 
(r)  8.  1. 
(»)  R.8.0.  c.  77,  8.  35. 
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open  to  either  dam  to  show  that  the  judgrment  was  obtained 
by  fraud  or  collusion,  or  for  a  debt  which  should  not  be  so 
liquidated(0- 

The  passing  of  The  Devolution  of  Eitatei  Act,  in  so  far 
as  it  vests  the  land  in  the  personal  representative,  did  not 
affect  creditors'  rights  in  this  respect.  Land  could  have 
been  reached  before  that  Act  through  the  personal  repre- 
sentative, but  he  had  to  submit  to  being  sued,  for  he  had  no 
control  over  the  realty.  The  Devolution  of  Estates  Act  puts 
the  land  into  his  hands  for  a  time  and  enables  him  to  make 
use  of  it  for  payment  of  debts  if  necessary,  and  thus  enables 
him  to  avoid  a  suit.  But  if  it  passes  to  the  beneficiaries 
without  being  used  for  payment  of  debts,  the  creditor  may 
still  sue  the  personal  represebtative  and  get  execution 
against  lands,  and  thus  reach  the  land  as  before. 

At  the  time  when  Gardiner  v.  Oardiner  was  decided 
there  were  many  colonies  in  which  land  was  already  assets 
in  the  hands  of  the  personal  representative,  and  many  (in- 
cluding Upper  Canada)  in  which  it  descended  to  the  heir. 
But,  on  an  exhaustive  review  of  all  these,  Robinson,  C.J., 
held  that  it  made  no  diu  rence  whether  the  property  in  the 
land  was  vested  in  the  personal  representative  or  not,  for 
the  Act  of  Geo.  II.,  giving  as  it  did  a  statutory  power  to 
follow  the  land,  gave  a  remedy  equally  efScacious  in  each 
ca8e(u). 

Bearing  this  in  mind,  the  vesting  of  the  realty  in  the 
personal  representative  under  The  Devolution  of  Estates 
Act  does  not  make  the  remedy  by  judgment  and  execution 
against  him  any  more  ef9cacious  than  before;  nor,  on  the 
other  hand,  does  the  shifting  of  the  land  into  the  heir  or 

(<)  Lovell  V.  Gibson.,  19  Gr.  280;  see  Willis  v.  WiUit,  19  Gr.  673, 
where  Lovell  v.  CUbton  was  doubted,  but  followed;  see  alao  Freed  v. 
Orr,  6  App.  R.  600;  lamon  v.  Clyde,  31  Ont.  R.  679. 

(tt)  See  pp.  638,  et  »eq.;  and  the  suggestion  at  p.  666,  that  per- 
sonal representatives  should  be  given  the  power  of  voluntary  disposi- 
tion of  unds. 
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device  under  the  Mine  statnte  render  it  any  Ie«  efflcacion.. 
Notwithrtanding,  then,  that  the  land  may  p««  to  the  heir 
or  devisee  under  Tht  Devolution  of  E,tat»  Act,  the  credi- 
tor  may  still  proceed  by  action  against  the  personal  repre- 
•entative  and  reach  the  land  in  the  hands  of  the  heir  or 
devisee  by  execution. 

As  there  is  no  chargre  or  lien  upon  the  land  itself  by 
reason  merely  of  there  being  debts,  but  only  a  right  in  the 
creditor  to  obtain  a  charge  by  execution,  it  follows  that 
either  the  heir  or  devisee  may  dispose  of  the  land  by  sale 
for  valuable  consideration  to  a  purchaser  in  good  faith,  or 
mortgagee,  at  any  time  before  execution,  and  the  purchaser 
or  mortgagee  will  get  a  good  title  (i;)  and  the  purchaser 
will  not  be  bound  to  see  to  the  application  of  the  purchase 
money,  even  if  he  has  notice  of  the  existence  of  debts  be- 
ing entitled  to  assume  that  the  money  will  be  properly  ap- 
plied (w).  *-    f     J    f 

But    if    a    purchaser    under    an    execution    against 
the  heir  or  devisee  has  notice  of  debts  of  the  deceased,  he 
will  take  only  the  beneficial  interest  of  the  heir  or  devisee 
or,  in  other  words,  viU  take  the  land  subject  to  the  pay^ 
ment  of  the  debts  of  the  deceased  (x). 

The  creditor,  then,  had  two  ways  of  reaching  the  land- 
one  by  suing  the  personal  representative,  whereby,  on  show- 
ing the  descent  or  devise  of  lands,  and  that  they  are  still 
m  the  hands  of  the  heir  or  devisee,  he  became  entitled  to 
execution  against  them;  the  other,  by  suing  the  heir  or 
devisee  after  the  land  had  become  vested  in  him  under  the 
Statute  of  3  W.  &  M.  c.  14.  or  its  substitute. 

But  if  the  heir  or  devisee  had  disposed  of  the  land  then 
the  action  would  have  been  an  action  of  debt  against 

(to)  Kinderley  v.  Jervit,  22  Be«v.  22. 
(«>)Pec*  T.  Bwske,  2  Ch.  Ch.  294. 
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him(y),  and  no  aetion  would  have  lain  agalntt  the  penonal 
repmentative  unle*  he  had  been  guilty  of  aom«  wrong. 

5.  Devolution  of  E$tattt  Act. 

The*  being  the  condition*  before  Th0  Devolution  of  E$- 
Mtatet  Act,  it  become,  neceasary  to  examine  section  20  of 
that  Act,  and  nectiona  4  and  5  of  the  recent  Act(*),  in  order 
to  ascertain  whether  they  affect  the  pcition  of  a  creditor 
Section  20  of  The  Devolution  of  Estatee  Act  is  as  follows- 
-"Persons  bona  fide  purchasing  real  estate  from  a  devisee 
whose  devise  has  been  auented  to  by  ihe  executors  or  ad- 
ministrators by  deed,  or  by  writing  under  their  hand  or 
bona  fide  purchasing  the  real  estate  from  any  heir  at  law  or 
devisee  to  whom  the  same  has  been  conveyed  by  the  execu- 
tow  or  administrators,  shall  be  entitled  to  hold  the  same 
freed  and  discharged  from  any  unsatisfied  debta  and  lia- 
bilities of  the   deceased   owner   not   specificaUy  charged 
thereon  otherwise  than  by  his  will;  but  nothing  herein  con- 
tamed  shall  lessen  or  all<.r  the  righta  of  creditors  a*  against 
the  executors  or  administrators  personaUy,  or  the  righta  of 
creditors  as  against  any  devisee,  heir  at  law  or  next  of  kin 
in  whom  real  estate  of  a  deceased  debtor  has  been  vested  by 
the  executors  or  administrators  or  permitted  to  become 
vested,  to  the  prejudice  of  such  creditors. " 

The  operation  of  this  section  is  confined  strictly  by  ita 
wording  to  cases  of  conveyance  by  the  personal  representa- 
tive to  the  heir  or  devisee  during  the  year  (now  three 
year8(a))  after  the  death  of  the  deceased,  or  during  the 
currency  of  a  caution.  For  the  case  of  shifting  is  not  only 
not  mentioned  in  this  part  of  the  section  but  was  formerly 
provided  for  by  section  13  of  the  Act,  and  now  by  sections 

M.  c'U  ^ifK^^l trn^!;:  ti^^  <-  *»>•  «t.tut.  3  w.  * 
(«)  2  Edw.  Vn.  c.  1. 
(a)  See  2  EUw.  VII.  e.  17,  •.  8. 
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On  thi.  reading  the  ttatute  wUl  now  be  dedt  with 
It  I.  divided  into  two  parU.    The  fim  p JtL  diigned 

2^^'i^who  h*St°  "*  '""°°'  ''""'-^»  'ro^hdr^ 
d^nnee,  who  hold  by  conveyance  or  "..enf  from  the  per- 

^:ri:!r  *'*  ''^'^'  ^^^^^  tiU.  from  the 

A.  to  the  first  part    The  per^m.  to  be  prot«jt«i  .re 
pnrd,.«,„  u,  good   faith   f«m  the  heir  or  de W  T 

wordmg  of  the  dau«,  i.  no  longer  robject  to  debt,  when  it 
ha.  been  purcha^Hi  in  good  faith  from  the  heir  or  devi 
«dm  order  to  qualify  „  .  p„„h^,  ^  ^  ^^^ 

in  order  to  bnngthi.  action  into  operation,  are; 

When  the  deviw  had  been  anented  to  "by  the  executor, 
or  administratcr$. "  ^       executor. 

When  the  heir  or  devisee  ha.  received  hi.  land  by  con- 
veyance  from  the  executor,  or  adminirtrator..  ^ 

nnH  T'^r'f.*^*  "**  ""*"*"  to  •  devi«  i,  nece«arv 

to  see  why  thw  provision  was  introduced.  It  professes  to 
^:  ""'.  ''"*'  *^  *  P'-'^'  '««»  »  devisee'^lTc^ 
otTr^r  ^V"  T'"  '"  '^^  ^"  ^°  --°t«d  to)  not 
1^  .T-.V  '"'  ^o'^tomplated  or  provided  for  by  the 
Act.    «»t  be  necessary  to  assign  some  meaning  to  the  word 

p.  W?  ^  **'  Macleans.  J.A..  McKinnon  v.  Lwndy,  21  ^pp.  r,  .^ 
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"MMnt,"  it  euinot  bear  th«  teehnleal  signifloanm  in  whi«h 
it  i«  tia«d  when  applied  to  a  l^pkey.  It  will  be  neeeMaiy  to 
aaaign  to  it  a  meaning  entirely  popular,  and  to  hold  within 
ita  purview  any  inatnunent  evidencing  that  the  executor 
will  not  require  the  land  for  the  pnrpoee  of  paying  debta, 
not  being  a  conveyance,  which  ia  rabsequently  provided  for; 
or  evidencing  that  the  deviaee  may  deal  with  the  land  with- 
out  regard  to  the  requirement!  of  the  executor. 

Ament  to  a  deviae  by  an  adminutrator  muat  mean  aaaent 
by  an  administrator  with  the  will  annexed,  otherwiae  it  haa 
no  meaning  at  all. 

The  aaaent  in  either  caae  might  occur  when  a  penonal 
repreaentative  concur*  in  a  conveyance  by  the  devisee  dur- 
ing the  year  (now  three  years)  after  the  death,  or  during 
the  currency  of  a  caution. 

The  second  claas  of  cases  are  those  in  which  the  executor 
or  administrator  has  conveyed  to  the  devisee  or  heir. 
Nothing  need  be  said  as  to  this  save  that  there  mtut  be  an 
actual  conveyance  of  the  land— something  different  from 
the  aaaent  which  is  spoken  of  in  the  prior  part  of  the  aee- 

tiOD. 

When  these  conditions  are  pres  ,nt,  the  section  becomes 
operative,  am)  the  heir  or  devisee  may  convey  to  a  pur- 
chaser in  good  faith. 

While  the  land  ia  in  the  hands  of  the  heir  or  devisee 
under  these  conditions,  it  appears  to  be  the  reault  of  recent 
legislation  to  render  him  free  from  action  at  the  suit  of 
creditors.  Aa  long  aa  the  Fraudulent  Deviaea  Act  was  in 
force,  the  heir  or  deviaee  might  have  been  raad  by  a  credi- 
tor, as  haa  already  been  pointed  out.  But  that  atatute  haa 
been  repealed (c),  and  m  general  equivalent  has  been 
enacted.  Section  4  of  the  Act  just  cited  renders  land  liable 
for  debts  in  the  handa  of  the  heir  or  devisee  when  it  haa 
shifted  into  them  under  the  13th  section  of  The  Devolution 

(c;  2  Edw.  VII.  e.  I,  i.  2,  and  tcbed. 


•/  hiMu  Aet,  but  Umn  k  »«.  .» ^ 

•Mentor  or  adainiitnto..    i*  lIj  •"^'•J'™***  fctmi  tht 

itr.to«.  or  p.r„.,»  JS  Ci^  tt"  - J:?-^- 
before,  and  doM  not  JmL  ^"^  '**^  •"  •'^'^ 

ti.e.  I.  now  no  HS;i*to*t;tL''ir  .^T^'nT':;^ 
condition,  of  «etion  20.  The  oonZLLT^  r^"  "•• 
executor  or  iMimini.tr.tar  1-- e^Zj^.^J!!''^  "• 

jnde,^tion^rwr^ 

d«ftn«a1Sr««rn^  ^  "-  i»  the  ndnd  of  the 

'*"**"  "w*  ■«  ezeeator  or  adminietrator  w>«  <»  — .1  j 

be,  pertonaUy  liable  to  a  flrMi#«r7^^^  ^^  "^  ''**°^<* 

"».  the  i„d  to  tb.  b«dwS«  i%^  ^  ^  r- 

WR.8.0.«.77...a5. 
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ot the  right  to  sue  the  personal  representative  merely  for 
the  purpose  of  getting  execution  against  the  land  in  the 
hands  of  the  beneficiaries  under  7^6  Execution  Act,  or  in 
case  he  has  been  guilty  of  some  wrongful  conduct.  If  the 
heir  or  devisee  should  convey  to  a  purchaser  in  good  faith, 
he  is  declared  by  section  20  to  hold  the  land  free  from 
"unsatisfied  debts  and  liabilities  of  the  deceased  owner  not 
specifically  charged  thereon  otherwise  than  by  his  wiU." 
This  is  an  unfortunate  and  obscure  phrase.  Debts  not  form- 
ing a  lien  on  land  in  the  lifetime  of  the  debtor  are  never  a 
charge  by  law  upon  land  after  his  death.  And  there  is 
nothing  in  this  Act  to  make  them  a  charge. 

In  order  to  arrive  at  its  true  meaning  it  seems  necessary 
to  take  the  whole  phrase  "specifically  chained  thereon  other- 
wise than  by  his  will"  as  one  adjective,  and  for  the  purpose 
of  simplifying  it,  to  adopt  the  phrase  "mortgage-charged." 
The  clause  wiU  then  read — ' '  freed  and  discharged  from  any 
unsatisfied  debts  and  liabilities  of  the  deceased  owner  not 
mortgage-charged."  That  is  to  say,  freed  from  all  debts 
which  do  not  form  a  lien  on  the  land  itself — as  mortgages, 
executions,  liens,  etc.,  which  the  land,  under  Locke  King's 
Act,  must  bear  itself.  Perhaps  the  phrase  might  be  para- 
phrased thus— "freed  and  discharged  from  all  debts  except 
such  as  have  been  specifically  charged  on  the  land  by  some 
instrument  other  than  the  will  of  the  testator."  Again, 
they  must  be  debts  and  liabilities  of  the  deceased  owner,  and 
therefore  not  liabilities  created  by  the  will,  such  as  lega- 
cies charged  upon  land,  which  are  not  either  debts  or  lia- 
bilities of  the  deceased  owner.  This  will  clearly  appear 
when  the  land  is  that  of  an  intestate.  Only  such  debts  and 
liabilities  as  formed  a  lien  on  the  land  in  the  intestate's  life- 
time, or  became  a  lien  by  execution  after  his  death,  would 
be  within  the  words  of  the  enactment 

What  then  would  be  the  position  of  a  purchaser  of  land 
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Which  is  Charged  with  the  payment  of  debt.  b.  the  will  it- 

upoi^d  t^si^ir^h^r  rjr  ^^^^  ^^^  ^^^^-^ 

devisee  is  not  bound  to  2  tTl         .      "'*^**''"'  *"^««  "^ 
money.  '''  *"  ^''^  application  of  the  purchase 

Attention  must  now  be  directed  f^  *».- •  • 

.-s  4  .nd  5  Of  U,e  r^itZ tTl^ZZZtr 

Section  4  enacts  that  "The  lanri-  nt     T  ^^^^ 

which  shall  become  vested  ^^Tir  or  detf'^r "^° 
13th  section  of  THe  Devolui!^  ^rE^a^:^,  "^  ^' 
tinue  to  be  liable  to  answer  the  deL  J  v  !  ^"  '^°- 
-on  as  they  would  belted  iLtJtV   ™'t  ^"""^  ^- 

liable  for  the  debts  due  to  ^e  c^to«  S  ^  r^"*^ 

extent  of  the  actual  value  of  the  said  iZsT'  '  *"• 

Whereas  section  20  of  the  princioal  A^  {-  k„  *   . 

bind  the  land  under  The  Execution  Act    ThT^J^        . 

for  this  enactment  (unlike  the  Statute  3  W.  &  M  c  14 
which  gave  only  a  pergonal  action  of  debt  agist  tht 
Sf  r;:  *°  ""/*.»^^  «>«  land  Itself  St  z 
hands  of  the  heir  or  devisee.  In  other  words  the  enactment 
(/)  2  Bdw.  VII.  e,  1. 
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seems  to  make  a  general  charge  of  debts  upon  the  land  in 
the  hands  of  the  heir  or  deviaeeig) ;  and  thus  enables  the 
creditor  to  sue  for  realization  of  his  charge,  instead  of  be- 
ing left  to  an  action  of  debt  against  the  heir  or  devisee. 
The  advantage  of  this  is  that  vhile  an  action  is  pending  to 
realize  the  charge,  the  heir  or  devisee  cannot  dispose  of 
the  lands.  The  disadvantage  is  that,  whereas  under  the 
statute  3  W.  &  M.  c.  14  an  action  might  have  been  main- 
tained and  execution  issued  generally  against  the  property 
of  the  defendant,  judgment  and  execution  can  go  under  this 
enactment  for  the  debt  to  be  made  out  of  the  land  only. 
But  if  the  heir  or  devisee  disposes  of  the  land  (before  action 
presumably)  then  a  personal  ac^on  of  debt  will  lie  and 
judgment  may  be  recovered  for  the  debt  to  the  extent  of  the 
value  of  the  land,  or  the  amount  of  the  purchase  money, 
according  as  the  sale  may  not  or  may  have  been  bona  fide. 
Where  a  sale  is  made  by  the  heir  or  devisee  without  any 
knowledge  of  debts,  he  is  acting  in  good  faith,  and  is  mak- 
ing a  bona  fide  sale  under  such  circumstances.  Where  he 
has  knowledge  of  debts  he  may  also  act  bona  fide  in  making 
a  sale  if  he  has  reason  to  believe  that  the  debts  will  be  paid 
without  resort  to  the  land,  though  that  may  ultimately 
prove  to  be  an  erroneous  opinion. 

Where  the  purchaser  buys  from  the  heir  or  devisee  under 
such  circumstances,  and  "witb.out  notice  of  the  claims  of 
any  unpaid  creditors  of  the  dcH^ased  person,  through  whom 
such  heir  or  devisee  shall  claim,"  he  "shall  be  entitled  to 
hold  such  lands  freed  and  discharged  from  the  claims  of 
such  creditors  "(fc). 

There  is  a  difficulty  in  applying  this  section,  unless  sec- 
tion 4  in  interpreted  as  making  the  debts  a  specific  charge 
on  the  realty.    An  Imperial  Act  of  like  import  has  not  been 


(g)  See  Kindrrlev  v.  JervU,  22  Be»v.  1. 
(A)  2  Edw.  VII.  c.  1,  8.  5. 
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be  a«et8  to  be  admmiatered  in  Court,  of  Equity  for  the  oav 
ment  of  the  just  debta  of  such  persons.  I  w^U  d  JL'duJ 
on  «n.plec»ntr.«t  a.  on  specialty."  In  Kinderley^  f^^. 
^O).  Sir  John  BomiUy.  M.E.,  said,  "It  was  not  the  object 
nor  18  ,t  the  operation,  of  the  Statute  3  &  4  Wm  IV  c  IM.' 
to  make  the  simple  contract  debts  of  a  deceased  person^ 
th    nature  of  mortgage    >r  specific  charges  on  his  re^  estate 

lus  debts,  these  debts  constitute  a  general  cha^  up^n 
^m.  but  not  so  that  a  iona  fide  purchaser  of  Z  S 
from  the  heir  or  devisee  is  bound  to  see  to  the  application  of 
the  purchase  money,  as  he  would  be  in  the  c««;  of  a  par- 
ticular mortgage  on  any  portion  of  the  lands  themselves. 
2^  pu^haser  assumes,  as  in  the  case,  of  the  sale  of  personal 

ZIT    ;  "t"-""  '^"'™'^  '"'• ''''  **"«  administration  of 
Uie  ««tate  and  affairs  of  the  deceased  debtor,  and  is  not 
bound  to  inquire  further.      The  case  would  L  varied^ 
«tiier  case  ,f  the  purchaser  had  received  direct  knowledge 
that  the  salw  were  made  for  the  purpose  of  defeating  credT 
toi^a^d  had  thereby  become  a  participator  in  the  W" 
Begarding  toe  present  enactment,  and  The  Devolution  of 
Estates  Act,  m  this  light-as  simply  making  the  land 
«««te  first,  m  the  hands  of  the  personal  representative,  and 
»^ondly,  in  tiie  hands  of  the  heir  or  devisee,  a  purchaser 
with  notice  of  debts  might  still  he  ^  bona  fide  purchaser 
bemg  entitled  to  assume  that  the  money  would  be  properi; 
applied.      There  is  no  statute  or  other  law  to  charge  the 
and  specificaUy  with  the  debte,  nor  to  make  a  purchaser 
.able  for  debts  merely  by  reason  of  his  acquisition  of  the 
lands.      While  section  5  declares  that  he  shall  get  a  good 
title  If  he  has  no  knowledge  of  debts,  there  is  nothing  affirm- 
ative   to    render    the    lands    liable    in    his    hands    for 

(•)  3  4  4  Wm.  IV.  c.  104. 
(;)  22  Beav.I,  at  p.  22. 


"-«! 


If 


f 


198 


LAKD  AS  A88ITB. 


payments  of  debts  even  if  he  has  knowledge  of  them, 
provided  that  he  buys  in  good,  faith  and  is  not  a  party 
to  a  scheme  to  defraad  creditors.  In  the  absence  of  some 
positive  enactment  making  the  land  specifically  liable,  or 
charging  the  purchaser  to  see  to  the  application  of  the  pur- 
chase money,  it  would  seem  that  he  would  get  a  good  title 
even  if  he  had  knowledge  of  debts  provided  that  he  acted  in 
good  faith.  The  only  alternatives— to  give  effect  to  the 
provision  as  to  want  of  notice — ^are  either  to  treat  section 
4  as  making  a  specific  charge  of  debts  upon  the  land 
(which  is  not  warranted  either  by  the  language,  or  the  Eng- 
lish decisions  upon  a  similar  Act),  or  to  treat  sections  4 
and  5  as  giving  the  heir  or  devise^  such  a  qualified  title  as 
disables  him  from  conveying  except  to  a  purchaser  without 
notice.  The  objection  to  this  last  interpretation  is  that  it 
subordinates  the  whole  of  the  positive  or  afSrmative  enact- 
ment to  a  clause  or  phrase  which  itself  is  grammatically 
subordinate  to  the  whole  enactment. 

It  is  more  than  questionable  whether  section  4  renders 
land  liable  for  any  claim  except  a  "debt"  of  the  deceased. 
The  same  word  was  used  in  the  Act  3  W.  &  M.  c.  14,  and  it 
was  held  not  to  include  actions  for  breach  of  covenant (%). 
In  section  5  the  word  "claims"  is  used,  but  in  connection 
with  the  word  "creditors,"  which  appears  to  make  it  equi- 
valent oriy  to  "debts." 

It  is  also  to  be  observed,  though  the  result  is  not  quite 
apparent,  that  the  debts  which  are  spoken  of  in  these  two 
sections  are  not  as  rlaborately  defined  as  the  debts  spoken 
of  in  sections  19  and  20  of  The  Devolution  of  Estates  Act, 
viz.,  debts  not  specifically  charged  thereon  otherwise  than 
by  his  will. 


ik)  Ante,  p.  184. 
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10.  Distribution  Amongst  Heirs  After  Election. 

1.  Contrast  Between  Dower  and  Curtesy. 

A^d  she  u,  penmtted  to  elect  to  take  a  share  in  the  nn- 
d^ed  of  realty  of  her  husband  in  lien  thereof,  the  hus- 

1^1  h  ""^r^  P'"""'"'  •"  *^  P^^'y  "«»>t.  -Jess 
he  can  and  does  elect  to  take  such  interest  as  he  would  have 
had  before  the  Act  under  the  conditions  mentioned  in  the 
Act.  Again  while  a  widow  elects  between  her  dower  and 
a  share  m  the  undisposed  of  really  of  her  husband,  a  hus- 
band must  dect,  not  between  hi.  estate  by  the  curt;sy  and 

Inr.""  ^"I^'^'  '"*  '^'^'^  "»«  ^^^^  w^h  he 
would  have  had,  but  for  the  Act,  in  the  real  and  person! 
estate  of  his  wife,  and  the  share  in  the  real  and  pe^^ 

dect  between  curtesy  and  a  share  in  the  land,  but  makes 
the  existence  of  his  title  to  curteey  a  condition  of  the  right 
or  privilege  of  electing  against  the  Act. 
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2  Share  in  the  EttaU,  Primary  Bight. 

In  order  to  obtain  a  oorreet  idea  as  to  the  effect  of  the 
lection  relating  to  tenancy  by  the  cnrteqr,  section  5  of  the 
Act  should  be  read  first  Thus:— "The  real  and  personal 
property,  whether  separate  or  otherwise,  of  a  married 
wonum  in  respect  of  which  she  dies  intestate,  shall  be  dis- 
tributed as  follows: — One-third  to  her  husband  if  she  leaves 
issue,  and  one-half  if  she  leaves  no  issue,  and  subject  thereto 
shall  go  and  devolve  as  if  her  husband  had  pre-deceased 
her." 

The  intention  of  this  clause  is  clearly  to  require  the  hus- 
band to  take,  as  his  primary  right  in  his  wife's  estate,  a  dis- 
tributive share,  instead  of  leavingtit  to  his  choice  to  accept 
it  in  lieu  of  his  common  law  right  of  curtesy,  in  case  of  an 
intestacy.  He  may,  however,  elect  against  this  share  and 
the  interest  which  he  would  have  had  but  for  section  5. 
Thus,  by  section  4,  sub-section  3,  "Any  husband  who,  if 
sections  3  to  9  of  this  Act  had  not  passed,  would  be  entitled 
to  an  interest  as  tenant  by  the  cnrteqr  in  any  real  estate  of 
his  wife,  may  by  deed  or  instrument  in  writing  executed 
within  six  months  after  his  wife's  death,  and  attested  by 
at  least  one  witness,  elect  to  take  such  interest  in  the  real 
and  personal  property  of  his  deceased  wife  as  he  would 
have  taken  if  the  said  sections  of  this  Act  had  not  passed, 
in  which  case  the  husband's  interest  therein  shall  be  ascer- 
tained in  all  respects  as  if  the  said  sections  had  not  passed, 
and  he  shall  be  entitled  to  no  further  interest  under  the 
said  sections  of  this  Act." 

3.  Bight  to  Elect  Only  Upon  Complete  Intestacy. 
Although  it  is  not  expressly  provided  that  the  husband 
is  to  elect  only  in  cases  of  complete  intestacy,  it  will  be 
found  that  that  is  the  combined  effect  of  these  two  sections. 
Section  5  r^uires  the  husband  to  take  a  distributive  share 
in  his  wife's  realty  upon  her  intestacy;  and  so  where  he 


WHAT  ILECnON  MAT  BE  MADl.  201 

woold  have  been  entiUed  to  curtei^r  before  the  Act  he  wiU 
now  be  obliged  to  take  a  distributive  share  under  the  Act. 

3.  we  find  that  the  first  condition  for  election  is  that  the  h™. 
band  should  have  been  entitled  to  curtesy  if  section  5  had 
not  been  passed,  i.e.,  should  have  been  entitled  to  curtesy 
npon  an  intestacy.  In  other  words,  section  5  deprives  the 
husband  of  h«  estate  by  the  curtesy  only  on  an  intestacy 
while  section  4,  sub-section  3,  entitles  him  to  elect,  where  he 
would  have  been  entitled  to  curtesy  but  for  section  5,  that 
u^  on  an  mtestacy.    The  first  condition  is  therefore  intes- 

4.  As  to  What  Election  May  be  Made. 
That  condition  being  present,  the  husband  may  elect  to 
take  his  previous  interest,  but  it  is  not  to  be  taken  in  the 
realty  alone.  If  he  elects,  he  must  elect  to  take  "such  in- 
terest m  the  real  and  personal  property  of  his  deceased  wife 
as  he  would  have  taken  if  the  said  sections  had  not  passed  " 
Thus  he  must  in  every  case  of  election  take  his  previous 
interest  in  both  realty  and  personalty,  and  that  can  only 
occur  when  the  wife  die*  intestate  as  to  both  realty  and 
personalty. 

The  two  sections  may  be  paraphrased  thus:— "When  a 
married  woman  dies  intestate,  her  husband  shall  take  one- 
third  of  her  real  and  personal  estate  if  she  leaves  issue,  and 
one-half  if  she  leaves  none;  but  in  such  a  case  if  the  hus- 
band (but  for  this  enactment)  would  have  been  entitled  to 
curtesy,  then  he  may,  instead  of  his  share  under  section  5 
elect  to  take  his  interest  in  both  realty  and  personalty  which 
he  would  have  been  entitled  to  but  for  this  enactment" 
The  first  and  universal  condition  of  election  is  therefore 
complete  intestacy.  The  second  is  that  the  common  law 
conditions  necessary  to  entitle  him  to  curtesy  should  be 
present. 
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5.  Where  There  i$  no  Election. 

According  to  circtunstanees  then  we  ■hall  find  that  a 
hiuband  may  atill  be  entitled  to  hia  estate  by  the  cnrteiy 
and  will  not  be  put  to  election ;  or  he  may  be  entitled  to  a 
■hare  under  the  statute  without  the  right  of  electing. 

Thus,  where  a  wife  diqxMea  by  will  of  realty  not  being 
separate  estete,  and  dies  intestate  as  to  personalty,  her  hus- 
band will  be  entitled  to  his  estate  by  the  curte^,  and  will 
also  get  his  distributive  share  of  the  personalty.  For  sec- 
tion 5  deprives  him  of  his  curtesy  only  in  oases  of  intestacy, 
and  it  is  only  where  section  '  would  have  made  a  change 
that  section  4,  sub-section  3,  becomes  operative.  In  order 
to  put  him  to  his  election,  it  is  not  sufficient,  as 
we  have  seen,  that  he  should  b^  entitled  to  curtesy  simply, 
but  the  conditions  are  that  he  should  have  been  so  entitled 
if  the  Act  had  not  been  passed.  The  passing  of  the  Act 
takes  away  his  estate  by  the  curtesy,  and  substitutes  a  dis- 
tributive share,  only  in  cases  of  intestacy. 

On  the  other  hand,  if  the  wife  should  die  intestate  as 
to  land,  whether  separate  estate  or  not,  but  should  dispose 
of  her  personalty  by  will,  the  land  will  go  and  devolve 
under  section  5,  in  the  proportion  of  one-third  to  the  bus- 
band  if  she  leaves  issue,  and  one-half  if  she  leaves  none.  In 
this  case,  also,  he  will  not  be  put  to  an  election,  but  wiU  be 
obliged  to  take  his  statutory  share  in  the  land.  For  he  can- 
not elect  to  take  "such  interest  in  the  real  and  personal 
property  of  his  deceased  wife  as  he  would  have  taken  if  the 
said  sections  of  the  Act  had  not  passed,"  for  there  is  no 
intestacy  as  to  the  personalty. 

In  all  cases  of  intestacy  as  to  realty  and  personalty, 
however,  the  husband  must  take  his  distributive  share  under 
the  Act  unless  he  elects  to  take  the  interest  in  both  realty 
and  personalty  which  he  would  have  token  if  the  Act  had 
not  been  passed. 
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6.  Tinu  for  BUetum. 

Unlike  the  eiM  of  a  doweren  again,  the  hniband  ia  lim- 
ited  to  aix  montha  after  hi«  wife's  death  within  which  to 
elect  Bat,  like  the  ease  of  a  dowerew,  he  ia  to  elect  by  a 
deed  or  inatrument  in  writing  attested  by  at  leaat  one  wit- 
neaa. 

7.  Abandonment  of  Share  by  Contract. 

Where  a  husband  upon  marriage  abandona  any  intereat 
m  hia  wife'a  property,  he  ia  not  entitled  to  ahare  under  the 
Act.    Thus,  in  Dorsey  v.  Doriey(l),  the  plaintiflf,  before 
marriage,  delivered  to  his  intended  wife  a  paper  signed  by 
him  in  the  foUowing  terms:-" Toronto,  December  3rd, 
1894.    Articles  of  agreement.     This   is  to  certify  that  I,' 
Henry  Dorsey,  through  marriage  to  Ann  Eliza  Thomas,  will 
not  assert  any  right  or  claim  on  the  property  of  the' said 
Ann  Eliza  Thomas,  either  real  estate,  cash  in  bank,  house- 
hold or  personal  effects."    In  an  action  against  the  wife's 
administratrix  for  a  distributive  share  under  The  Devolu- 
turn  of  Estates  Act.  it  was  held  that  he  had  contracted  him- 
aelf  out  of  any  share  in  the  estate  (m). 

8.  Disribution  of  Land  Not  Separate  Estate. 

It  will  be  noticed  that  no  provision  is  made  in  the  Act 
for  disposing  of  the  land  of  a  married  woman  free  from  her 
husband's  estate  by  the  curtesy  withont  his  consent.  Where 
the  land  is  separate  estate,  it  is  possible  that  this  may  be 
done  under  the  provisions  of  The  Married  Woman's  Pro- 
perty Act,  as  will  presently  be  seen(n).  But  where  the 
land  is  not  separate  estate,  there  is  no  necessity  for  it.  If 
the  land  is  not  separate  estate  there  can  be  no  debts  of  the 


(J)  29  Ont.  R.  475;  30  Ont.  R.  183. 


cited. 


(m)  See  also  Jfoore  v.  Webster,  L.R.  3  Eq.  267,  and  cate.  there 
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(«)  See  next  chapter. 
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married  woman  for  whieh  k  ooi^t  to  be  nodered  liable. 
The  provision  of  the  4th  wetion  of  the  Aet,  that  land  ahall 
devolve  frabjeet  to  the  payment  of  debta,  means,  of  oourae, 
tabjeot  to  debta  legally  contracted  by  the  deoeaaed.  And  as 
a  married  woman  can  only  charge  her  separate  estate,  thrre 
ean  be  no  debt  or  engagement  for  which  land  which  is  not 
separate  estate  can  be  liable.  There  is  therefore  no  occasion 
for  a  sale  for  any  other  purpose  than  that  of  distribution. 
As  distribution  under  the  statute  cannot  take  place  until 
after  the  period  has  elapsed  within  which  the  husband  may 
elect  against  the  statute,  no  sale  can  take  place  during  that 
period  which  will  deprive  him  of  his  curtesy  without  his 
concurrence.  But  if  the  time  ft>r  election  passes  without 
election,  or  if  the  husband  concludes  himself  from  electing 
against  the  Act  within  that  period,  the  personal  representa- 
tive can  sell  free  from  his  estate  by  the  curtesy  for  the  pur- 
poses of  distribution,  under  section  5  of  the  Act,  if  the  pro- 
visions of  section  16  are  complied  with. 

If  the  year  (now  three  years)  elapses,  the  husband  not 
having  elected,  the  land  shifts  into  the  beneficiaries  by  vir- 
tue of  section  13  of  the  statute. 

9.  Devolution  Where  Husband  Electi. 

If,  however,  the  husband  elects  to  take  his  estate  by  the 
curtesy,  different  considerations  at  once  arise.  Section  4, 
sub-section  3,  enacts  in  that  case  that  his  interest  therein 
shall  be  ascertained  in  all  respects  as  if  the  said  sections  had 
not  pa:«ed,  and  he  shall  be  entitled  to  no  further  interest 
under  the  said  sections  of  the  Act.  This  is  not  well  expressed. 
If  the  word  "further"  had  been  omitted  from  the  latter 
clause  and  it  read,  "he  shall  be  entitled  to  no  interest  under 
the  said  sections,"  it  would  have  been  more  correct,  in  view 
of  the  principal  part  of  the  enactment  that  he  is  to  take 
such  interest  as  he  would  have  taken  if  the  said  sections  had 
not  passed.    We  shall  assume  that  that  is  the  meaning.    If 


oaraaivnoM  Afm  bjectiom.  ao6 

•0,  then,  the  operation  of  this  Act,  m  far,  at  any  rate,  aa  the 
hoaband's  interert  in  the  land  i>  coneerned,  ia  eompletelj 
excluded  or  mupended,  upon  hia  election  to  take  againat  it 
The  intereat  which  he  takes  is  that  which  he  would  have 
taken  before  the  Act.    He  must  therefore  take  in  hia  mart. 
t*l  right  in  opposition  to,  or  exclusive  of,  any  right  which 
either  he  or  any  other  person  would  have  under  letters  of 
administration.     And    although  letters    may    have  been 
granted,  and  although  the  land  may  have  temporarily  vested 
in  the  personal  representative,  by  virtue  of  section  4,  sub- 
•ection  1  of  the  Act,  yet  immediately  upon  the  husband's 
election  he  becomes  entitled  as  tenant  by  the  curtesy,  and 
the  right  or  authority  of  the  pemonal  representative,  as 
roch,  ia  divested  and  gone  during  the  husband's  lifetime; 
or  perhaps  it  would  be  more  correct  to  say  that  the  admin' 
istrator,  instead  of  being  seised  in  fee  simple  in  possession, 
becomes,  upon  the  husband's  election,  entitled  to  the  rever-' 
■ion  in  fee  expectant  upon  the  husband's  estate.    No  intaN 
est  can  afterwards  be  taken  under  this  Act  by  the  hus. 
band. 

It  follows  from  this  that  the  personal  representative,  aa 
roch,  has,  as  against  the  husband,  no  right  of  caution, 
either  before  or  after  the  expiration  of  the  year,  or  three 
years,  from  the  married  woman's  death. 

10.  Diatribution  Amongst  Heirs  After  Election. 

What  effect,  then,  has  this  upon  the  interest  of  those  en- 
titled  to  the  land  subject  to  the  husband's  estate  by 
the  curtesy  t  Though  the  Act  seems  to  be  completely  ex- 
cluded from  operation  as  far  as  the  husband  is  concerned. 
It  does  not  follow  that  it  is  excluded  from  operation  as  to 
those  entitled  to  the  reversion  in  fee.  Upon  the  death  of  thft 
married  woman,  the  land  vests  in  the  personal  representa- 
tive and  "so  far  as  the  said  property  is  not  disposed  of  by 
deed,  wUl,  contract  or  other  effr,  ual  disposition,  the  same 


nil 


fit; 


II 


CURTHY. 

•hall  b«  diitribated  m  permul  property  not  w  diqxwed  of 
i«  hereafter  to  be  diatribnted. "  The  mention  of  diqMdtion 
by  deed,  will  or  contraot  Metne  to  cover  ell  metboda  of  dia- 
poaition  except  a  diipoeition  by  law,  or  by  election  under 
the  Aet  And  therefore  "other  effeotaal  diapoaition"  may 
well  refer  to  and  include  eome  diq>oaition  not  made  by 
deed,  will  or  contraot,  and  not  in  aooordance  with  the 
•cheme  of  diitribntion  propoeed  for  the  future.  If  thia  is 
a  good  reading  of  thia  clause,  it  meana,  when  applied  to  the 
caae  in  hand,  that  eo  far  aa  the  land  ie  not  eifeotually  die- 
posed  of  by  the  election  of  a  surriving  hnaband  to  take  his 
estate  by  the  curteqr,  it  is  to  be  distributed  as  personal  pro- 
perty is  hereafter  to  be  distributed.  The  use  of  the  word 
"hereafter"  is  necessary  in  eonsequence  of  the  prorisions 
contained  in  sections  5  and  6  of  the  Act,  which  to  some  ex- 
tent modify  the  Statute  of  Distribution. 

We  may  therefore  take  it  that,  subject  to  the  estate  by 
the  enrteqr,  the  land  is  to  be  distributed  as  personalty;  or, 
the  reversion  in  fee  expectant  upon  the  estate  of  the  hna- 
band ia  to  be  distributed  under  the  Aet  It  follows  then 
that  after  an  election  by  the  husband,  the  personal  repre- 
sentative will  hold  the  reversion  in  fee  for  the  next  of  kin 
of  the  deceased. 

It  cannot  however  be  distributed  under  seetion  5.  This 
section  provides  only  for  a  distribution  in  whieh  the  hus- 
band shares: — "One-third  to  her  husband  if  she  leaves 
issue,  and  one-half  if  she  leaves  no  issue."  The  concluding 
words: — "And  subject  thereto  shall  go  and  devolve  aa  if 
her  husband  had  pre-deceased  her"— are  conditional,  and 
apply  to  the  case  of  the  husband's  taking  a  8hare(o). 
Where  the  husband  elects  to  take  his  estate  by  the  curteqr, 
he  takes  nothing  that  belongs  to  his  deceased  wife's  estate. 
He  takes  his  own  property,  just  as  a  doweress  accepting  her 

(0)  Of.  The  statute  of  DUtrautUm,  u  to  adTUMOBtnts  WilUuw 
on  Ezeeuton,  Sth  od.  1370. 
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dower  take.  noUiing  of  h«r  hmAwd't  e«tat«,  but  hw  own 
property  only.    What  Mong.  to  the  wife'.  ert.te.  .fter 

the  h«.b«.d  h«  .l«rt«l  to  td»  hi.  ,rt.te  by  the  ctSeTi. 
the  r.ver.,on.rjr  inte rert  in  fee,  «.d  thi.  r.verrion.^tir. 

r,l"/ n-IT*^^  °'  '^'  *•'•'■  °«*  °'  •'*»  "»<>•'  the  Sut. 
ute  of  D«t„but,on.    The  r«.«lt  i.  th.t  the  pe,«„.l  repre- 

r?n  rrr^."  r'**"""  '•°'*^  ^^  "-•«ion.ry  inter. 
^  k?n  ^t  '^.f  "J°"«°  •"""•^  «»<«  who  .re  the  next 

to  thehnebwd.  who  h«  cho«n  to  Uk.  hi.  own  p«>p«^i„ 
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CHAPTEP  XV. 

Separate  Estate. 

1.  Before  The  Devolution  of  Estates  Act. 

2.  Since  The  Devolution  of  Estates  Act. 


In  dealing  with  separate  estate,  two  periods  have  to  be 
observed;  the  first  being  from  25th  March,  1884,  when  The 
Married  Women's  Property  Act  'was  passed(p),  to  30th 
June,  1886,  both  days  inclusive,  during  which  period  that 
Act  was  alone  in  force.  On  the  Ist  July,  1886,  The  Devolu- 
tion of  Estates  Act  came  into  force,  and  the  second  period 
dates  from  that  day,  since  which  both  statutes  have  been 
in  force. 

1.  Before  The  Devolution  of  Estates  Act. 

As  to  the  first  period.  By  section  19  of  The  Married 
Women's  Property  Act{g)  it  is  enacted  as  follows:— '* For 
the  purposes  of  this  Act  the  legal  personal  representative 
of  any  married  woman  shall,  in  respect  of  her  separate 
estate,  have  the  rame  rights  and  liabilities  and  be  subject  to 
the  same  jurisdiction  as  she  would  have  or  be  if  she  were  liv- 
ing."  It  will  be  necessary  first  to  consider  the  eflPect  of  this 
clause  alone,  and  afterwards  its  effect  when  taken  in  con- 
nection with  the  provisions  of  The  Devolution  of  Estates 
Act.  This  clause  appears  in  the  Imperial  Act  from  which 
the  Ontario  statute  was  copied.  The  purport  is  not  abund- 
antly clear.    Lennard(r)  thinks  that  it  could  not  have  been 

(P)  47  V.  c.  19. 

(J)  Now  R.S.O.  c.  163,  s.  23. 

(r)  Position  in  law  of  women,  p.  107. 
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intended  to  make  the  personal  represent, ti v.  of  a  man  ed 
woman  succeed  to  her  land  by  „ch  an  indirect  u^ethM  of 

^tute  which  ,8  descriptive  of  property  is  separate  estate 
(which  would  include  land)  and  not  separate  personal  pZ 
P^r^on^  GriffithC,)  thinks  that  itdoesappirto^Spr 
^rty.  It  «  conceived,"  he  says.  '<that  the  words  of  t'  n 
action  are  wide  enough  to  enable  her  executor  or  adminis- 
trator  to  be  as  it  were  her  real  representative,  so  as,  for  tht 

to  be  dealt  with."    Lush(0  thinks  that  the  clause  appli^ 
only  to  personalty.  f fica 

There  is  no  adjudication  upon  the  meaning  or  scope  of 

it  H         "^  «f «°  »>«tween  a  father  and  his  children,  to  have 
It  determined  whether  he  was  entitled  to  his  estat^  by  the 

"llu/V"'?'  '^  '"^  "•'^' ''  ^-  ^«1^  ^^•'t  »•«  -as 

^ttn  1;        :::!'Tr  ""^  "'^'^^  '°  -y  -«y  to  this 
section.    It  might  be  deduced  from  this  that  there  was  a 
consensus  of  opinion  that  it  l,»^  «    k      • 
tin^     T*     •   "P  ,'°°  "»at  It  had  no  bearing  upon  the  ques- 
tion.    It  might  also  be  inferred  that  it  was  overlooked 

m  J.°  *^V^f  "''^  °^  ""^  "°*^°"^  ^P°°  t^«  ^"bj^'t,  no 
more  can  be  done  than  point  out  the  probable  scope  of  the 

enac  ment.    In  sectiom,  3,  4,  6,  sub-section  2;  7,  8,  15  and 

laL  """7,      ^"'^''*^"  ""'^  ""P''™*^  ««*«*«"  include 
htnd  as  weU  as  personalty,  in  all  their  provisiom.    In  sec- 

^on  5,  real   estate  and  per«.nal  property  are  separately 

money  and  property"  are  made  "separate  property."  sS 
tions  10  to  14  deal  with  stock  and  investments  by  tho^ 
names,  and  in  section  20  of  the  original  Act,  the  mode  of 

it)  Hurtand  and  Wife.  2nd  ed.  p.  83  note  if) 
(»)   L.R.  (1892)  2Ch.  336. 
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distribution  of  "separate  perMOtuU  property"  upon  an  in- 
testacy is  provided  for. 

It  may  fairly  be  deduced  from  a  perusal  of  these  sec- 
tions that  whenever  the  property  of  a  married  woman  is 
spoken  of  generally,  either  by  making  it  the  separate  pro- 
perly of  the  wife,  or  by  making  it  liable  for  her  debts,  or 
protecting  it  from  her  husband,  it  includes  both  real  and 
personal  property.  No  special  provision  is  made  for  any 
particular  species  of  property,  but  wages,  earnings,  money, 
etc.,  are  protected  and  made  separate  property.  When  we 
arrive  at  section  23  and  find  that  another  general  provision 
is  made  as  to  "separate  estate"  in  general  terms,  it  is  diffi- 
cult to  avoid  the  conclusion  that  both  realty  and  personalty 
were  intended  to  be  affected. 

And  this  deduction  is  confirmed  when  we  return  to  sec- 
tion 20,  and  find  that  separate  personal  property  is  there 
spoken  of  and  its  distribution  provided  for.  It  may  fairly 
be  assumed  then  that  it  applies  to  land. 

The  section  in  question  declares  that  the  personal  repre- 
sentative shall  have  "the  same  rights  and  liabilities  and  be 
subject  to  the  same  jurisdiction  "  as  the  married  woman 
would  have  or  be  if  she  were  living.  Her  rights  are  to  hold 
separate  from  her  husband,  and  to  convey  free  from  him. 
Her  liabilities  are  to  answer  with  all  her  separate  property, 
real  and  personal,  any  contract  made  respecting  the  same. 
The  jurisdiction  to  be  invoked  would  be  the  courts,  and  the 
manner  of  invoking  would  be  by  action  or  summary  pro- 
ceeding under  section  19  of  the  Revised  Statute.  One  of 
the  treatises  above  cited(v)  treats  the  personal  representa- 
tive as  authorized  to  apply  under  this  section  as  to  realty. 

It  would  seem  to  be  perfectly  clear  that  if  the  admin- 
istrator of  a  married  woman  were  sued  for  a  debt  contracted 
by  her  with  respect  to  her  separate  estate,  the  realty  would 
be  answerable,  under  the  words  of  this  section,  as  well  as 


(o)  Griffith's  M.W.  Prop.  AcU,  Oth  cd.  p.  144. 
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ment  should  not  be  given  against  the  land.  Similarly^e 
word,  are  wide  enough  to  authori^  an  actionTr  i^Se 
performance  against  the  personal  representative  ofl 
agreement  by  the  married  woman  to  seU  her  land    ift^ 

mi.h;  1  /  ''  '"^"""^"^  *°  """''^  *^«  •'°°«l'"io°  that  he 
might  avoad  an  action  for  specific  performance  by  convey! 

tte  L„r  1 ""  ""''°°  '*  *^'  '"^*  "'  •*  <''«dit«r  by  selling 
be  able  to  dispose  of  the  land  as  effectually  as  if  the  mar- 
red woman  were  alive  and  were  making  the  convey^ 
».«.,  free  from  any  claim  of  the  husband.  There  would  be 
no  reason  however,  for  depriving  the  husband  of  his  inter- 
est, except  m  the  case  of  a  previous  contract  for  sale  by  the 

Zn^r^-  ^^  "'  ''  '^  admini^rator  sold  to  p^* 
debts,  the  husband  should  be  entitled  to  elect  to  take  in 
mon^  out  of  the  surplus  the  value  of  his  estate  by  the 

fj\l'  ""VTf."'^  *°  ^^'  *'''°P^^*«  ««««*  °f  this  section 
that  there  should  be  any  vesting  of  the  legal  estate  in  the 
personal  representative.    Full  and  sufficient  effect  may  be 
given  by  holding  merely  that  the  personal  representTtive 
has  a  statutory  power  of  dealing  with  the  land.    Instances 
of  such  powers  are  not  wanting  in  this  Province.    Thus  a 
sheriff  or  a  bailiff  of  a  Division  Court  who  seizes  a  mortga'ge 
may  on  payment  thereof  execute  a  discharge  which  hJt^e 
eff^t  of  a  re-conveyance(«,).    A  person  appointing  a  new 
rustee  may  by  the  instrument  of  appointment  declare  that 
the  trust  properly  shaU  vest  in  the  new  trustee,  without  any 
conveyance(x).    An  executor  or  administrator  may  convey 
assign,  release  or  discharge  a  mortgage  debt  and  the  morl' 

(•»)  Reg.  Act,  R.S.O.  0.  136,  a.  83 
(«)  R.S.O.  c.  129,  s.  5. 
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gagee'8  estate  in  the  land(y).     Special   powers  are  also 
given  to  executors  to  raise  money  where  there  is  no  suflS- 
cient  devise  of  the  land  to  them  (a).    Where  there  is  a  direc- 
tion in  a  will  to  sell  or  dispose  of  land  and  no  person  is  ap- 
pointed to  do  so,  the  executors  may  do  8o(o).    An  admin- 
istrator with   the    will    annexed    may   exercise   the  like 
power8(6).    And  where  powers  of  sale,  etc.,  are  given  in  a 
will  and  no  person  is  appointed  to  exercise  them,  the  admin- 
istrator with  the  will  annexed  may  exercise  them(c).    And 
where  a  contract  in  writing  has  been  made  to  sell  land,  and 
the  vendor  dies  intestate,  or  without  providing  by  will  for 
the  conveyance,  then  if  the  deceased  vendor  would  be  liable, 
if  alive,  to  execute  a  conveyance,  the  executor,  administra- 
tor, or  administrator  with  the  will  annexed,  may  make  the 
conveyance(d).    In  all  these  cases  there  is  no  vesting  of  the 
estate  in  the  person  authorized  to  exercise  the  powers.    In 
fact  the  reason  for  passing  these  enactments  is  that  the  legal 
estate  is  elsewhere  than  in  the  persons  authorized  to  exer- 
cise the  powers.     In  view  of  these  enactment?  there  seems  to 
be  no  diflSculty  in  holding  that  the  legislature  might  repeat 
its  action  in  this  case,  and  that  the  personal  representative 
of  a  married  woman   has,   under   this   section,  statutory 
powers  of  dealing  with  the  land  to  as  great  an  extent  as  if 
the  land  were  vested  in   him,   although  in  fact  the  legal 
estate  might  be  elsewhere.    And  there  appears  to  be  no  rea- 
son for  withholding  from  him  the  full  powers  which  are  in- 
dicated by  the  section. 

It  will  be  observed,  of  course,  that  no  limitation  as  to 
time  is  placed  upon  the  personal  representative  within 
which  he  must  exercise  his  powers.    In  other  words,  until 

(y)  R.S.O.  c.  121.  ■.  U;  see  also  n.  13. 
(s)  R.S.O.  e.  129,  ■.  18. 

(a)  Ibid.  8.  21. 

(b)  Ibid.  8.  22. 
(0)  Ibid.  8.  23. 
(d)  Ibid.  •.  24. 
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ute'onTX""'''^'  '''  "''""*^  "*''*^'  "^  "»*''  -™«  stat- 
ute of  limitation  operates  against  the  exercise  of  his  powers 

2.  Since  The  Devolution  of  Estates  Act. 
ir.t«^-'  ^  *^/r°^^  P'"°^-    ^^"^  *«  time  of  the  coming 
July,  1886.  we  have  two  statutes  in  force  respecting  the 

The  special  clause  m  The  Married  Women's  Propertu  Act 
might  well  have  been  dropped,  and  the  separateCpel; 
of  inamed  women  allowed  to  be  dealt  with  in  all  4^ 
by  the  personal  representative  under  the  general^act- 
men  But  as  the  legislature  has  thought  fit  to  keep  the 
special  enactment  in  force  as  to  separate  property,!  n! 
tails  an  examination  of  the  combined  effect  of  both 

^n  Boston  v.  Lemvreie)  Lord  Westbury  said,  "The  con- 
sohdated  statutes  may  be  treated  as  one  great  Ac  ,  and  til 
Lordships  think  it  would  not  be  wrong  to  take  tihe  seve^ 
chapters  as  being  enactments  which  are  to  be  construed  col- 

had  been  sections  of  one  statute,  instead  of  being  separate 
Acts.      A  similar  point  arose  in  the  case  which  caUed  for 

both  related  to  the  same  subject,  one  in  a  general  manner 
Which  would,  but  for  the  special  Act,  have  covered  tTeTaL,' 
the  other  in  a  particular  or  special  manner  to  the  very  case 

TJ'^T^  2'  ■  l^Z'  *"""*  ^*'  Devolution  of  Estates  Act, 
and  TheMamed  Women's  Property  Act  in  so  far  as  it  re- 

mZ  V     ^T°^'  representative's  rights,  as  one  enact- 
ment,  the  result  will  be  that  all  the  general  provision,  of 
(«)  L.R.  3  P.C.  at  p.  102. 

28  l!P.  ^  S^,  cZ'^mT'crZ^\iT','j  ^•■'»""  -  *— . 
•peci.1  enactment..  '  *  ^'"«-  ^**'  "  *•  general  and 
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the  general  Act  will  apply  to  separate  estate  as  well  as  other 
land  of  a  married  woman,  but  in  addition  thereto,  the  spe- 
cial clatue  of  the  particular  Act  will  remain  effective  in  all 
respects  and  give  the  personal  representative  the  special 
powers  as  +0  separate  property  which  are  therein  set  out. 
Thus,  under  the  general  Act,  the  land  would  vest  in  the  per- 
sonal representative;  the  husband  might  elect  under  the 
general  Act;  under  the  particular  Act  the  personal  repre- 
sentative might  sell  at  any  time  without  the  husband's  con- 
sent, though  the  latter  might  elect  to  take  the  value  of  his 
cur*  >.y;  even  if  the  husband  elected  to  take  his  curtesy  be- 
fore sale,  the  personal  representative  might  sell  under  the 
particular  Act,  and  compensate  the  husband  by  giving  him 
the  value  of  his  curtesy;  under  the  general  Act  the  per- 
sonal ijepresentative  might  register  a  caution,  though  this 
would  not  be  necessary,  as  his  statutory  power  under  the 
particular  Act  would  suffice  for  him;  under  the  general 
Act  the  land  would  shift  at  the  end  cf  the  y9ar  into  the 
beneficiaries ;  under  the  particular  Act,  notwithstanding  the 
shifting,  the  personal  representative  would  retain  his 
powers(flr).  But  these  powers,  not  being  limited  or  fettered 
in  any  way  as  to  time  or  conditions,  might  be  much  larger 
than  those  of  a  personal  representative  acting  under  the 
general  Act.  Thus  he  might  sell  on  his  own  discretion  not- 
withstanding that  infants  were  interested,  or  that  bene- 
ficiaries had  improved  the  land,  or  that  they  might  have 
sold  the  same;  for  it  seems  that  if  the  powers  referred  to 
indeed  exist  under  The  Married  Women's  Property  Act 
(and  they  are  very  plainly  writ)  no  one  could  get  a  good 
title  to  separate  estate  without  a  release  or  conveyance  from 
the  personal  representative.  It  follows  that  a  subsequent 
caution  need  not  be  registered  for  the  personal  representa- 
tive has  ample  and  unlimited  powers  under  the  particular 

(g)  Cf.  the  ciwe  of  special  powers  given  by  will,  which  .  re  not 
affected  by  The  Devolution  of  E»tatea  Act,  ante,  p.  114. 
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enactment,  and  in  the  ab«mce  of  a  releaae  or  conveyance 
by  the  personal  representative  there  is  nothing  to  deprive 
hun  of  hw  special  powers  respecting  separate  estote,  but  the 
operation  of  some  statute  of  limitation  acting  either  upon 
the  right  of  some  third  person  (as  barring  a  creditor)  or 
upon  his  own  powers  over  the  land. 


Wl 
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1.  Dower  Preserved. 

Dower  is  not  abolished,  bat  is  expressly  retained,  al- 
though the  land  is  to  be  distributed  amongst  the  next  of 
kin(/i).  But,  under  certain  circumstances,  election  may  be 
made  by  a  widow  to  take  a  distributiTe  share  of  the  really 
instead  of  dower.  The  words  of  the  Act  which  preserve 
dower  and  provide  for  election  are  &s  follows(t)  :— 
"Nothing  in  this  Act  shall  be  construed  to  take  away  a 
widow's  right  to  dower;  but  a  widow  may  by  deed  or  instru- 
ment in  writing,  attested  by  at  least  one  witness,  elect  to 
take  her  interest  under  this  section  in  her  husband's  undis- 
posed of  real  estate,  in  lieu  of  all  claims  to  dower  in  respect 

(A)  The  personal  repreaentative  is  the  proper  person  to  aasisn 
dower:  Allan  v.  Rever,  4  O.L.R.  309. 
(0  S.  4,  S.-S.  2. 
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Of  real  estate  of  which  her  husband  was  at  any  time  seiKd 
or  to  which  at  the  time  of  his  death  he  was  beneficially  en- 
titled; and  unless  she  so  elects  she  .hali  not  be  entitled  to 
share  under  this  section  in  the  unduposed  of  real  estate 
aforesaid. ' ' 

As  the  enactment  originally  stood,  this  was  the  only 
clause  relating  to  the  share  of  a   widow,  and  in  itself  it 
presents  no  unusual  difficulties  as  to  the  cases  in  which  elec- 
tion may  take  place.    But  in  1895  an  Act  was  passed(i) 
M^uch  provides  for  a  preferential  allotment  to  the  widow  of 
$1,000  out  of  realty  and  personalty  combined,  upon  intes- 
tacy without  issue,  which  seems  (where  the  surplus  does 
not  exceed  $1,000)  to  preclude  the  possibility  of  election  in 
cases  which  fall  within  its  provisions.    This  Act  is  now  sec- 
tion 12  of  the  principal  Act  and  is  as  follows:— 

(1)  "The  real  and  personal  estate  of  every  man  dying 
after  the  1st  day  of  July,  1895,  intestate  and  leaving  a 
widow  but  no  issue,  shall  in  all  cases  where  the  net  value  of 
such  real  and  personal  estate  does  not  exceed  $1,000  belong 
to  his  widow  absolutely  and  exclusively. 

(2)  Where  the  net  value  of  the  real  and  personal 
estate  of  any  person  who  shall  die  intestate  as  in  this  sec- 
tion mentioned  shall  exceed  the  sum  of  $1,000,  the  widow 
of  such  intestate  shall  after  payment  of  debts,  funeral  and 
testamentary  expenses  and  expenses  of  administration,  be 
entitled  to  $1,000,  part  thereof  absolutely  and  exclusively 
and  shall  have  a  charge  upon  the  whole  of  such  real  and  per- 
sonal estate,  after  payment  as  aforesaid,  for  such  $1 000 
with  interest  at  4  per  cent,  per  annum  until  payment. '      ' 

(3)  The  provision  for  the  widow  intended  to  be  made 
by  this  section  shall  be  in  addition  and  without  prejudice 
to  her  interest  and  share  in  the  residue  of  the  real  and  per- 
sonal estate  of  the  intestate  remaining  after  payment  of  the 

(;■)  68  V.  c.  21. 
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mm  of  $1,000  and  intemt  m  afoNMid,  in  the  Mme  wtjr  ai 
if  such  residue  had  been  the  whole  of  the  intestate's  real 
and  personal  estate,  and  this  section  had  not  been  enacted." 
It  will  be  observed  that  this  section  applies  only  to  eases 
where  the  intestate  husband  leaves  no  issue.  The  special 
provision  for  distribution  thereunder  seems  to  preclude  the 
possibility  of  election  between  dower  and  her  interest  under 
the  enactment  (where  the  surplus  does  not  exceed  $1,000), 
but  before  entering  into  an  examination  of  this  clause  it 
will  be  necessary  to  ascertain  the  conditions  under  which 
election  does  take  place  under  section  4. 


2.  Election  on  InlnMacy  Only. 

The  primary  and  fundamental,  principle  underlying  this 
enactment  (section  4)  is  that  the  widow  takes  no  share  in 
the  distribution  of  realty  except  by  her  own  choice.  Her 
primary  right  is  her  dower.  If  she  electa  to  take  a  distribu- 
tive share  in  the  realty  in  lieu  of  dower  she  may  do  so ;  but 
if  she  does  not  elect  to  share  in  the  distribution  she  takes  no 
share. 

This  clause  applies  only  to  cases  of  intestacy.  In  Cowan 
V.  Allen {k),  Strong,  C.J.,  said,  "It  is  claimed  on  behalf  of 
Mrs.  Cowan,  the  widow  of  Alexander,  that  under  The  Devo- 
lution of  Estates  Act  utie  is  entitled  to  elect  between  her 
dower  and  a  diRtributive  share  of  the  devised  land.  This 
claim  is  wholly  unsustainable;  the  Act  applies  only  to  the 
case  of  the  descent  of  the  inheritable  lands  of  an  intestate ; 
here,  there  is  no  devolution  by  way  of  descent,  for  the  estate 
devised  to  the  husband,  Alexander,  immediately  upon  his 
death  without  issue  vested  in  the  devisees  ef^itled  under 
the  gift  over." 


{k)  26  S.C.R.  at  p.  314. 
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(i)  Intestacy  at  to  Land  Only. 
It  wenu,  however,  that  the  intestacy  need  only  exiit  u 
wgard.  the  land.  The  election  ii  to  be  between  all  claima 
to  dower  and  her  share  in  the  land  undisposed  of.  Her  right* 
with  regard  to  personalty  are  unaffected;  and  her  right  of 
election  between  dower  and  her  statutory  share  in  the  land 
stands  alone. 

And  so  it  was  assumed  in  Baker  v.  Stuart  (I)  for  the 
point  was  not  raised.  In  that  case  the  testator  bequeathed 
all  his  personal  property  to  his  wife.  He  then  directed  his 
executors  to  lease  and  rent  his  lands  for  the  term  of  sixty 
years,  and  then  divide  them  in  a  certain  manner.  This 
direction  was  held  to  be  void,  and  as  there  was  no  residu- 
ary  devise  there  wa«  a  complete  intestacy  as  to  the  lands 
ttiough  the  widow  took  all  the  personalty  under  the  will' 
She  then  claimed  a  distributive  share  in  the  realty  (which 
was,  in  this  event,  undisposed  of)  in  lieu  of  dower,  and  her 
claim  was  allowed. 

(ii)  Election  Between  Dower  and  Share  in  Land. 
As  has  already  been  stated,  the  election  to  be  made  is 
between  aU  claims  to  dower  and   the   widow's  "interest 
under  ttt.  tection  in   her  husband's   undisposed  of  real 
estate."   There  is  nothing  in  section  4  as  to  the  widow's  in- 
terest,  except  the  enactment  in  the  first  sub-section  that  the 
property  is  to  be  "distributed  as  personal  property  not  so 
disposed  of  [i.e.,  by  deed,  wUl,  contract  or  other  effectual 
disposition]  is  hereafter  to  be  distributed."    The  effect  of 
this  enactment  is  that  if  the  land  is  not  disposed  of  by  will 
and  is  not  subject  to  the  terms  of  a  deed  or  contract,  it  is 
to  be  distributed  as  personalty  is  to  be  distributed;  and  so 
the  widow  would,  in  the  course  of  distribution,  get  her  share 
under  the  Statute  of  Distribution.    It  is  between  this  share 

(I)  29  Ont  R.  3M;  88  App.  R,  446. 
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under  the  Rutute  of  Dlntribiition,  m  modified  by  the  pre*- 
tnt  Act,  and  her  dower,  that  the  widow  ii  to  elect.  The 
)utd,  for  this  purpo«?,  ia  treated  aa  entirely  distinct  from 
penonalty. 

In  caaea  of  inteatacy  realty  and  penonalty  are,  for  pur- 
poaea  of  adininiatration,  atill  ctmaidered  aa  distinct  fundi, 
the  personalty  being  the  primary,  and  the  land  the  aecond- 
•ry,  fund  for  payment  of  debts.  Aa  long  aa  the  personalty 
ia  aufflcient  to  pay  the  debta,  the  land  will  be  left  free,  and 
the  widow  may  make  her  election  between  dower  and  a  dia- 
tributive  share  in  the  land.  But  if  the  land  has  to  con- 
tribute  to  the  payment  of  debts,  the  reaidue  thereof,  after  the 
contribution  is  made,  is  what  b«»comes  avai'able  for  dis- 
tribution, and  it  is  in  that  residue'  that  ahc  must  take  her 
share  if  she  elects  to  take  it  irmtcad  of  dower.  It  may  there- 
fore be  prudent  for  her  in  such  a  case  to  elect  in  favour  of 
her  dower,  which  she  is  entitled  to  before  the  land  can  b« 
resorted  to  for  debts. 

• 
3.  Effect  of  Election. 

If  she  elects  to  take  her  distributive  share  under  the 
statute,  she  must  abandon  "all  claims  to  dower  in  reapect 
of  real  eatate  of  which  her  husband  was  at  any  time  seised, 
or  to  which  at  the  time  of  his  death  he  was  beneficially  en- 
titled."  The  result  of  this  is  curious.  She  not  only  aban- 
dons her  right  to  dower  in  the  land  which  forms  part  of  his 
eatate,  and  is  in  course  of  distribution,  but  also  in  all  other 
land  of  which  her  husband  was  at  any  time  seised.  If  her 
husband  had,  in  his  lifetime,  conveyed  dowablt  land  with- 
out a  bar  of  dower,  the  widow,  if  she  electa  to  take  a  dis- 
tributive share  in  land  undiapoaed  of  by  him  upon  hia  death 
intestate,  must  give  up  her  dow«>r  in  the  land  so  conveyed  in 
his  lifetime,  to  the  profit  and  for  the  benefit  of  a  stranger 
to  the  estate.  It  is  not  easy  to  see  the  purpose  of  this,  but 
the  meaning  is  unmistakable;  she  electa  to  take  her  share 
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b  the  unduip««ed  of  realty.  ,„d  «J«indon«.  not  her  dower 
^  the  ««,e  Und,  but  .11  cl«i„„  to  dower  in  Und  of  which 
hw  hu.h.nd  w..  .t  .„y  ti,„e  «,.imHl  or  t»  which  he  died 
beneflcidly  entitled. 

4.  Partial  Inititmy  aa  to  Land. 
Where  there  in  a  partial  intestacy  «„  to  land,  thi»  Hection 
ta  difficult  of  application.    If  the  enactment  had  made  each 
parcel  of  land  of  which  .he  i.  dowable  the  subject  of  an 
election,  i.e.,  if  ,he  could  have  ch.»en  a  nhare  in  each  par- 
eel  mrtead  of  her  dower  therein,  there  would  have  been  no 
difficulty.      But  d>e  i.  not  allowed  m>  to  chooae.      If  ahe 
elect.,  8he  muat  elect  to  take  a  nhare  in  the  whole  undiH- 
POHed  of  realty,  and  if  she  ho  elect,  .he  »„»t  Rive  up  all 
claims  of  dower,  not  only  in  the  undispownl  of  realty   but 
in  all  other  lands  in  which  she  might  claim  dower.    Thus, 
If  a  testator  shoiUd  specifically  devise  Whiteacre,  and  die 
intestate  as  to  Blackaere,  and  his  debts  were  all  paid  out  of 
personalty,  his  widow  would  lie  entitled  to  dower  in  both 
Blackaere  and  Whiteacre.    But  if  she  claimed  a  distribu- 
tive share  in  Blackaere  in  lieu  of  dower,  she  would  have 
to  give  up  her  dower  in  Whiteacre.    This  enures  to  the  bene- 
fit of  the  devisee  of  Whiteacre,  who  may  not  be  interested 
at  all  in  the  distribution  of  Blackaere,  and  to  the  detri- 
ment of  those  entitled  in  course  of  distribution  to  Black- 
acre,  who  have  no  recourse  against  Whiteacre  (m). 

5.  Mode  of  Election. 
The  election  may  be  by  deed,  or  simply  by  an  instru- 
ment in  writing,  in  either  case  attested  by  at  least  one  wit- 
ness    As  the  Act  prescribes  this  mode  of  election  no  other 
can  be  resorted  to;  and   therefore,   where  land  was  sold 
under  the  Act  respecting  infants,  free  from  dower,  and  the 
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purchase  money  was  paid  into  court,  and  the  widow  by  her 
solicitor  applied  to  the  court  for  a  distributive  share  in  lieu 
of  dower,  it  was  held  that  she  must  produce  an  attested  in- 
strument in  writing  signifying  her  election  as  required  by 

the  Act(n). 

The  election  may  be  made  by  will(o).    But  any  instru- 
ment of  election  must  contain  a  clear  election  and  not  sim- 
ply assume  ownership  in  the  land.      Thus,  in  a  case  of 
Thompson  v.  MUls(p)  the  facts  were  that  one  Mills  died 
intestate  on  Ist  June,  1892,  leaving  a  widow  but  no  child- 
ren.   The  widow,  on  2nd  June,  1892,  made  a  mortgage  in 
fee  of  land  to  which  her  husband  died  entitled,  containing 
the*  following  recital:— "Whereas  in  consequence  of  the 
death  of  the  said  R.  M.  intestate,  without  leaving  a  child 
or  children  as  aforesaid,  the  said  M.  M.  [the  widow]  be- 
came entitled  to  the  undivided  half  of  the  lands  of  her  de- 
ceased husband  for  her  own  absolute  use,  and  it  has  been 
agreed  that  in  consideration  of  the  loan  hereinafter  set  out 
from  the  mortgagee  to  the  mortgagor  this  mortgage  shall 
be  given  to  cover  the  whole  interest  of  the  party  of  the  first 
part  [the  widow]  in  the  land  aforesaid."    The  instrument 
then  purported  to  grant  an  undivided  one-half  interest  in 
the  land  in  fee.    In  partition  proceedings,  the  court  held 
that  the  widow  had  not,  by  the  execution  of  the  mortgage, 
made  any  election  to  take  an  undivided  one-half  interest  in 
the  land.    She  merely  assumed  that  she  became  immediately 
entitled  to  a  one-half  interest ;  whereas  her  share  to  which 
she  would  have  been  entitled  if  she  had  elected  would  have 
been  a  one-half  interest  in  the  proceeds  of  the  estate  after 
all  debts  had  been  paid.     As  it  did  not  appear  that  she 

(»)  Re  OattMy,  17  P.R.  49. 

{0)  Re  IngoUby,  19  Ont.  S.  283. 

(p)  Decided  by  a  Diviglonal  Court  composed  of  Meredith,  CJ., 
•nd  Rose,  J.,  on  10th  June,  1896,  unreported,  in  which  the  writer 
one  of  the  (^unsel. 
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elected  to  take  thia,  but  assumed  that  she  was  owner  of  a 
one-half  interest  in  the  land  itself,  it  could  not  be  consid- 
ered  an  election. 

Although  an  election  must  be  made  according  to  the 
statutory  requirements,  still  a  widow  might  by  her  conduct 
estop  herself  from  election(g). 

6.  Jointure  or  Settlement. 

The  widow  must  of  course  have  a  right  to  dower  in  order 
to  entitle  her  to  claim  a  distributive  share  in  lieu  thereof 
And  so,  where  she  has  a  jointure(r),  or  where  she  has  ac 
cepted  a  settlement  in  lieu  of  dower («),  she  cannot  claim 
a  distributive  share  under  the  Act. 

7.  Time  for  Election. 

The  widow  is  not  by  the  Act  expressly  limited  as  to  the 
time  within  which  she  may  make  her  election.    Inasmuch  as 
her  share,  if  she  elects  to  take  it,  is  a  share  in  the  proceeds 
of  the  estate  after  all  the  debts  and  expenses  of  administra- 
tion are  paid,  she  is  entitled  to  a  reasonable  time  in  order  to 
ascertain  how  the  estate  will  turn  out,  and  which  course  is 
most  to  her  advantage;  and  consequenUy  she  may  elect  at 
any  time  that  the  exigencies  of  administration  will  per- 
mit (0.    And  there  seems  to  be  no  reason  why,  even  if  the 
land  should  shift  into  the  beneficiaries,  she  should  not  still 
elect  to  take  a  share.    For,  by  the  automatic  action  of  the 
statute  in  vesting  the  land  in  those  who  are  entitled  to  it 
no  person's  rights* are  taken  away;  rather  does  the  vesting 
operate  in  fulfilment  of  rights.    And  as  the  heirs  take  sub- 
ject to  the  dower,  they  must  also  take  subject  to  its  equi- 

(7)  See  Rudd  v.  Barper,  16  Ont.  R.  422. 

(r)  See  Eve*  v.  Booth,  29  App.  R.  420. 

(»)   Toronto  Oen.  Trust*  Co.  y.  Quin,  25  Ont   R   260 

(<)  Baker  v.  Stuart,  28  Ont.  R.  388;  25  App.  R   445' 
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valent,  as  long  as  the  widow  is  not  debarred  from  asserting 
her  claim  either  by  lapse  of  time  or  conduct  inconsistent 
with  her  claim  to  a  share. 

In  the  course  of  administration,  it  is  usual  for  the  sale 
of  land  to  be  made  free  from  dower  with  the  consent  of  the 
widow;  and  she  does  not  thereby  forfeit  her  right  to 
dower (m),  but  may  still  elect  either  to  have  her  dower  or 
her  share  under  the  Act.  But  provision  is  made  by  the  Act 
for  sale  free  from  dower.  In  such  a  case,  an  application 
may  be  made  in  a  summary  way  to  a  judge  of  the  High 
Court  upon  evidence,  for  an  order  for  sale,  and  if  the  judge 
approves  he  may  make  an  order  that  the  personal  repre- 
sentative shall  sell  free  from  the  right  of  the  doweress.  The 
order  is  not  to  be  made  ex  parte  unless  service  upon  the 
doweress  cannot  conveniently  be  made.  When  an  order  is 
made  the  conveyance  to  the  purchaser  need  not  contain  a 
release  of  dower,  but  all  the  interest  of  the  doweress  will 
pass  by  the  conveyance,  and  the  purchaser  will  hold  the 
land  freed  and  discharged  from  all  claims  of  the  doweress. 
The  judge  may  direct  payment  to  the  widow  of  a  sum  in 
gross,  or  of  an  annual  sum,  in  satisfaction  of  the  doweress' 
right(v). 

If  the  widow  consents  to  release  her  dower  resort  need 
not  be  had  to  this  section.  But  if  she  refuses  to  release, 
and  requires,  as  she  has  a  right  to  do,  that  her  dower  be 
assigned  to  her  by  metes  and  bounds,  it  will  be  seen  that 
this  enactment  is  very  far  reaching,  for  under  it  the  court 
may  take  away  a  property  right  which  has  always  hereto- 
fore been  jealously  guarded.  No  doubt,  where  a  widow  in- 
sists upon  an  assignment  of  dower,  the  power  to  deprive 
her  of  the  exercise  of  her  right  would  be  most  sparingly 
exercised  by  the  court,  if  at  all,  and  then  only  in  cases  of 
urgency. 

(«)   Bee  Re  Bote,  17  P.R.  136. 

(»)  s.  n. 
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8.  No  luw-Ettate  not  Exceeding  $lfiOO. 

Where  the  husband  dies  intestate  and  leaves  a  widow 
but  no  issue,  distribution  is  to  be  made  under  section  12  It 
hM  been  already  stated  that  the  conditions  of  this  section 
seem  to  preclude  the  possibility  of  election  by  the  widow 
between  dower  and  a  distributive  diare.  The  consequence 
of  this  must  be  either  that  dower  is  abolished  inljf  cases 
coming  under  section  12.  or  that  it  is  not  abolished,  but 
bemg  retained  the  widow  takes  it,  and  in  addition,  taki  the 
provision  made  for  her  by  this  section 

In  dealing  with  the  share  or  interest  of  the  widow  of  an 
mtestete  it  must  be  borne  in  mind  that,  where  tiierc  is  any 
dowable  land,  the  dower  of  the  widow  in  it  is  her  own  pr.^ 
perty,  which  she  cannot  be  divested  or  deprived  of  without 
her  own  consent  and  which,  being  her  own  property,  is  not 
subject  to  the  debts  of  her  deceased  husband.    If  the  widow 
w  not  to  have  her  dower  in  dowable  land,  it  must  be  be- 
Tt  '\  "  "P""'^  ^^  •''^ay  from  her.    But  the  clause 
Which  deals  with  dower(«,)  exp«ssly  preserves  it  byZ 
wor^, '  Nothmg  in  this  Act  shaU  be  construed  to  take  away 
awidow'srighttodower."   And  as  tiie  Act  of  189^^:^^ 
the  widow  a  preferential  payment  in  course  of  distribution 

nrinr  T^  :' *"'  "'^^•P'"  ^^*'  '"^  corporation  r^e 
pnncipal  Act  is  not  to  be  construed  as  taking  away  the 

nght  to  dower.  The  right  to  dower  being  expressly  pre- 
served, the  next  enquiry  s  ;hether  the  widow  must  elect 
^^een  dower  and  her  distributive  share  when  distribu- 
lion  takes  place  under  section  12. 

th»  '^T''*^  ""'^  *t  ^  «Kht  that  as  «.e  widow  takes 
the  whole  net  estate  when  it  does  not  exceed  ♦1,000.  tiiis  is  so 
mcons«,tent  with  her  claim  to  dower  that  she  mu-t^  by  for^ 
of  circumstances,  elect  between  her  dower  and  thL  UZ 
m  other  words,  that  dower  is  impUedly  abolidied  in  these 
(«)  S.  4,  ■.-■.  2, 
16— Am. 
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eaaes.  It  is  a  complete  anawer  to  thia,  however,  to  taj  that 
by  section  4  dower  is  expressly  preserved;  and  therefore  it 
cannot  be  impliedly  abolished.  And  it  will  be  fotind  on 
examination  that  the  claim  of  dower  is  not  inconsistent  with 
the  provisions  of  section  12,  while  the  conditions  of  that 
section  are  not  favourable  to  election.  As  a  bare  matter  of 
construction,  by  comparison  of  the  two  sections,  4  and  12, 
it  might  be  sufScient  to  say  that,  as  election  is  to  take  place 
only  if  a  widow  desires  her  share  "under  this  [».e.,  the  4th] 
section,"  and  as  nothing  is  said  in  section  12  about  either 
dower  or  election,  it  is  only  in  eases  falling  under 
section  4  that  she  is  to  elect.  But  further  examination  will 
disclose  other  reasons  and  will  ^  show  that  the  only  pro- 
visions as  to  election  in  the  Act,  beiiig  those  contained  in 
section  4,  are  such  that  they  cannot  be  applied  to  the  cir- 
cumstances of  section  12. 

The  first  observation  to  be  made  with  regard  to  section 
12  is,  that,  whereas  under  section  4  dower  is  the  widow's 
primary  right,  and  the  widow  can  only  by  choice  take  a  dis- 
tributive share  and  abandpn  her  dower;  under  section  12 
the  payment  of  $1,000  is  the  only  rif^t,  and  does  not  de- 
pend upon  choice  or  election  at  all.  And  as  the  widow's 
dower  is  already  her  own  by  law,  any  benefit  given  her  by 
the  Act  must  be  in  addition  to  it,  as  it  is  not  said  to  be  in 
lieu  of  it.  In  other  words,  while  under  section  4  she  must 
abandon  her  dower  in  order  to  take  a  share  in  course  of  dis- 
tribution under  that  section,  under  section  12  she  is  not 
obliged  to  abandon  it,  but  may,  or  rather  must(«),  take  her 
share  without  that  condition.  In  other  words  section  12 
gives  no  choice  and  imposes  no  conditions. 

Next,  it  is  to  be  noticed  that  while  cases  of  partial  intes- 
tacy, ».e.,  an  intestacy  as  to  land  only,  or  part  of  the  land, 

(»)  It  is  not  BiMnt  by  thh  tlut  the  MXMptuiM  of  the  share  is 
oompnlsory.  but  that  under  seetioa  4  the  shan  e«»ea  by  eMe»,  while 
under  section  18,  by  ri^t  under  the  statute. 
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are  within  section  4,  section  12  applies  only  to  the  case  of  * 

•onalty(,).   Election,  when  it  takes  place,  is  betweeTdowJ; 
aad  a  share  m  the  realty-tl,,  title  to  per;onalty  ZngZ 
^nct  and  entirely  nnaffected  by  the  course  whicIttTwidt; 
may  take  as  to  the  land.    But  under  section  12  thew^  »^I 
per^nal  property  are  funded  or  consolidatedVJheTX 
en^al  payment  to  the  widow  depends  upon  a  compCL 
^rtvV^  "  .*'*°  ""''^^  "P  «"*  0'  «al  and  peZdp^' 
Cta£°pil"''-^°^'"°'^-    ^--^e^-tion^ouldthe^ 
cZn?  L^        "  "  ^"""^^'^  ^°'  ^y  ^ion  4.    The  realty 
cannot  be  separated  from  the  personalty  when  isS„ 

Z  T  "!?."  '"'"  '"*^°°  ^2  -^  wittor^lfTaL" 
ablt '  condat^ons  for  election  prescribed  by  section  J^ 

unaer  section  12,  the  widow  is  eompe'        ,  taki.  tl.«  i«*--^ 

^llow  her  to  „j.ot  the  .ppljction  „,  .^ajoTirZ! 
grtker,  for  whith  there  n  no  .nthorih-    OkTr  v  . 

-a  «^  «„t  .h.  h..  «„  oSn j;'^°°  ^r^ 

conaitional     She  gets  her  interest  without  being  obliged  to 

tZfT     "^'■'°"°"'^'»°^^*^'>°-    SheralreadVen 
ti«edt»  dower,  and  as  ther.  is  nothing  in  the  Act  to  ^nV 

her  of  It  m  cases  faUmg  within  section  12,  the  benefit  ^yJn 
by  the  Act  must  be  in  addition  to  it 

w  a  preferential  payment  out  of  the  net  proceeds  of  thl 
hTdn't^J"^"*''''^"''"*^"^^-    «^^dowwl' 

^on  it  wo^r'*"?  *"  ?""  ^  ^"^  ^'^^-^  -thin  tS 
section,  It  would  condemn  her  in  every  case  to  surrender  her 

O.L.i'^1?  '''^'"^'  ^•'•'•'  ^-  <!««)  1  Ch.  579,  il.  BarrUon,  2 
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common  law  right  of  dower  in  order  to  pay  creditors,  and 
to  take  the  whole  risk  of  the  administration  in  order  to  get  a 
share  in  the  estate,  and  this  too  under  a  clause  which  is  in- 
intended  to  benefit  her. 

The  claim  of  dower  is  not  inconsistent  with  the  provis- 
ions of  this  sub-section.  If  it  should  transpire,  in  the  course 
of  administration,  that  it  will  result  in  the  insolvency  of 
the  estate,  there  is  nothing  inconsistent  in  the  widow's 
asserting  her  right  to  dower,  which  would  in  that  case  be 
her  only  provision.  Indeed,  her  dower  is  no  part  of  the 
estate  at  all.  And  so  in  all  gradations  from  insolvency  up 
to  the  production  of  a  surplus  of  $1,000,  the  principle  is  the 
same ;  there  is  no  inconsistency  ^  administering  the  estate 
by  providing  for  her  dower  first,  then  paying  the  debts  and 
expenses  of  administration,  and  then  valuing  the  surplus 
(in  which  the  reversionary  value  of  the  land  in  which  she ' 
takes  dower  will  be  included),  and  then,  if  the  surplus  does 
not  exceed  $1,000,  paying  the  whole  to  her.  If  the  surplus 
without  deducting  the  value  of  her  dower  would  exceed 
$1,000,  but  after  deducting  it,  would  not  exceed  $1,000,  it 
would  of  course  be  more  profitable  for  her  to  claim  her 
dower,  and  there  seems  to  be  no  reason  why  she  should  not. 
Upon  pajrment  to  her  of  the  surplus  where  it  does  not  ex- 
ceed $1,000,  administration  is  complete,  for  the  whole  sur- 
plus belongs  to  the  widow  "absolutely  and  exclusively." 

9.  No  Issue — Estate  Exceeding  $lfiOO. 

But  where  the  surplus,  or  net  value  of  the  estate,  ex- 
ceeds $1,000,  the  widow  is  entitled  only  to  a  preferential 
payment  of  $1,000,  and  the  residue  is  to  be  distributed  as 
if  it  were  the  whole  of  the  estate,  and  as  if  section  12  had 
not  been  passed.  In  other  words,  after  payment  of  debts 
and  cost  of  administration,  the  widow  stands  in  the  posi- 
tion of  a  person  having  a  lien  on  the  estate  for  $1,000;  she 
does  not  own  the  $1,000  or  any  part  of  the  estate  of  equiva- 
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lent  value  "absolutely  and  exclusively"  a.  she  does  where 
the  net  value  does  not  exceed  $1,000.      Distribution  takes 
place,  after  payment  of  this  sum,  under  section  4,  which 
directs  realty  to  be  distributed  as  personalty,  and  which 
directs  that  a  widow  shall  not  share  in  the  realty  unless  she 
abandons  all  claims  to  dower.    This  points  to  the  result  that 
the  widow  after  receiving  her   preferential   payment  of 
$1,000  must  elect  to  take  a  share  in  the  realty  by  abandon- 
ment  of  dower  if  she  desires  it,  but  is  entitled  to  her  dis- 
tnbutive  share  in  the  personalty  as  of  right.    The  land  and 
personalty  are  funded  under  this  sub-section,  only  for  the 
purpose  of  rendering  them  subject  to  a  lien  for  $1,000  in 
favour  of  the  widow.    When  that  sum  is  paid,  they  become 
subject  to  the  provisions  of  section  4,  which  gives  the  widow 
dower  as  her  primary  right,  and  gives  her  a  share  in  the 
realty  only  if  she  abandons  her  dower. 

The  widow,  as  we  have  seen,  may  always  reserve  her 
election  until  she  is  fully  informed  of  how  the  estate  is  go- 
ing to  emerge  from  the  administration,  and  there  is  there- 
fore no  practical  difficulty  in  applying  any  one  of  these 
enactments.   When  the  debts  and  assets  are  ascertained  it  is 
possible  for  the  widow  to  know  whether  there  is  going  to  be 
a  surplus  of  $1,000  or  not.   If  it  appears  that  the  estate  will 
have  little  or  nothing  in  it  after  payment  of  debts,  she  may 
choose  to  claim  her  dower  or  its  value.    If  it  shows  a  sur- 
plus exceeding  $1,000  by  the  value  of  her  dower  but  no 
more,  she  may  claim  dower  first  and  then  the  surplus    But 
if  the  surplus  exceeds  $1,000  and  the  value  of  her  dower 
she  becomes  entitled,  as  a  lien  holder,  to  a  preferential  pay- 
ment of  $1,000  before  distribution  begins-,  and  ab  distribu- 
takes  place  under  section  4,  she  must  take  her  dower  unless 
she  elects  to  abandon  it  and  take  a  share  in  the  realty  in 
lieu  thereof. 
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CHAPTER  XVIL 
Thx  Widow's  Shau. 

1.  /mim  of  Hwband. 

(a)  Dowable  Land. 

(b)  Estates  TxaAatetYie. 

2.  No  Issue. 

(a)  Dowable  Land— Net  Estate  $lfiOO. 

(b)  Dowahle    Land— Net    Estate    Exceeding 

$lfiO0. 

(c)  Estate  Vm  A.n\B\e\w. 

3.  Jointure  or  Settlement.  t 

4.  Provision  by  Will  in  Lieu  of  Share. 


Where  the  property  is  dowable,  the  widow  is  oititled  to 
her  dower  therein. 

Where  there  is  no  issue  of  the  husband,  as  we  have  seen, 
distribution  takes  place  under  section  12,  according  to  the 
special  provisions  of  that  section. 

But  section  i  is  still  operative  for  all  cases  of  distribu- 
tion where  there  is  issue  of  the  husband,  and  for  all  cases 
where  there  is  no  issue  and  there  is  property  remaining  for 
distribution  after  payment  of  debts,  expenses  and  $1,000  to 
the  widow. 

The  subject  must  therefore  be  dealt  with  under  the  fol- 
lowing conditions : — 

1.  Where  there  is  issue  of  the  husband ; 

(a)  Dowable  land; 

(b)  An  estate  pur  auter  vie. 
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2.  Where  there  la  no  iHoe  of  the  hiuband; 

(a)  Dowable  Und;  net  eetate,  red  and  perMnal, 

not  ezeeeding  $1,000. 

(b)  Dowable  land;  net  eirtate,  real  and  perM»al, 

ezeeeding  $1,000. 
(o)  Eitate  fNtr  aH<«r  VM. 

1.  iMtue  of  Huihand-{t)  Dowabh  Land. 
Where  the  land  u  dowable  the  widow  takee  her  dower 
only.  If  ahe  electe  to  abandon  it,  then  the  land,  which  it  to 
be  distributed  aa  permnal  property  i«  dirtribated(«),  will 
go.  under  The  Statute  of  Dittribution  in  the  proportion, 
of  one-third  of  the  rarplonge  after  payment  of  debts,  to 
the  wife,  and  two-thirda  to  the  iaaae(a).  If  ahe  doea  not 
elect  to  take  a  ahare  ahe  geta  no  int»reat  in  the  land  but  her 
dower. 

(b)  ^««a««  Pur  Auter  Vie. 

Aa  there  ia  no  dowor  in  eatatea  t»tr  outer  vie,  and  aa 

these  estates  are  included  in  the  provision  for  diatribution, 

the  widow  wiU  take  one-third  of  the  anrpluaage  after  pay' 

ment  of  debta,  the  remaining  two-thirda  going  to  the  issue. 

2.  No  Iuue—(tL)Do»diae  Land;  Net  Estate  $lfiOO. 

In  this  case,  the  whole  estate,  teal  and  personal,  after 
payment  of  debta  and  ezpenaea  of  adminiatration,  belongs 
absolutely  and  exduaively"  to  the  widow(6). 

The  debts  and  ezpenaea  of  administration  have  first  to 
be  paid,  before  the  net  value  can  be  aacertained.  But  aa 
we  have  seen(c),  there  ia  nothing  to  compel  the  widow  to 
elect  between  dower  and  thia  aurplus,  or  to  deprive  her  of 

{')  S.  4,  S.-S.  1. 
(o)   R.8.O.  c.  335,  s.  2. 
(6)   8.  12,  s.-g.  1. 
(c)  Ante   p.  226. 
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her  ri^t  of  dower.  And,  therefore,  in  thia  eeee,  ehe  ia 
entitled  to  dower,  and  •!«>  to  the  whole  of  the  eatate,  red 
and  peraonal,  if  any,  remaining  after  dednetion  of  her 
dower,  and  payment  of  debts  and  adminiatration  ezpenaea. 

(b)  DowabU  Land;  N«t  Sitatt  Etettding  $lfiOO. 

Where  it  appeaie  that  the  eatote  will  produce  a  rorplua 
of  real  and  perwnal  property  ezoeeding  $1,000,  the  widow 
is  entitled  to  a  preferential  payment  of  $1,000,  with  interest 
thereon  at  four  per  cent  per  annum  from  the  date  of  the 
death  of  her  husband  until  payment(d) ;  then  distribution 
of  the  residue  takes  place  as  if  this  section  had  not  been 
pawed,  and,  irrespective  of  any  otfcer  benefit  that  the  wife 
is  entitled  to  (as  a  share  of  property  under  the  lawi  of  a 
foreign  country(e)),  she  is  entitled  to  share  in  the  residue 
as  if  it  were  the  whole  estete  of  the  intestate(/). 

As  the  distribution  then  prooeeds  under  section  4,  the 
provisions  as  to  dower  become  applicable  and  the  widow  is 
entitled  to  dower;  but  she  may  elect  to  abandon  it  and  take 
a  distributive  share,  in  which  case  she  will  take  one  moiety 
under  The  Statuie  of  Dutributionig)  and  the  other  moiety 
will  go  to  the  next  of  kin.  If  there  are  no  next  of  kin,  one 
moiety  goes  to  the  widow  and  the  other  to  the  Crown(fc). 

(c)  Estate  Pur  Auter  Vie. 

As  there  is  no  dower  in  these  cases,  no  question  of  elec- 
tion arises.  If  such  an  estate  forms  part  of  the  distributable 
surplus,  and  the  whole  does  not  exceed  $1,000,  it  all  belongs 

id)  S.  12,  •.-■.  2. 

(e)  Binelair  v.  Brou)n,  29  Ont  R.  370.  But  not  of  coutm  Irr*. 
■pectiTc  of  a  provision  in  lieu  of  dower  or  a  distributive  share,  as  to 
which  see  post  p.  23d. 

if)  S.  12,  S.-S.  3. 

(J)   R.8.0.  c.  33ff,  s.  2. 

(k)  Cave  V.  BoberU,  8  Sim.  214. 
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to  the  widow.  If  thA  nirpliu  «xeeedi  $1,000,  that  mm  ia  to 
b«  p.id  to  her;  ud  of  the  niidae  the  is  entiUed  to  one 
moiety,  the  other  going  to  the  hneband'e  next  of  kin,  or  to 
the  Crown  for  want  of  them. 

8.  Jointure  or  Settlement. 

The  widow,  in  order  to  ahare,  most  not  have  disentiUed 
herMlf  to  either  dower  or  a  share  in  her  htuband'a  eatato. 
Though  the  right  to  dower  ia  not  made  eaaential  in  order  to 
purchawj  (ao  to  apeak)  a  diatributive  ahare  by  aurrendering 
it,  yet  If  ahe  baa  already  received  the  prospective  value  of 
her  dower  by  aettlement,  ahe  ia  treated  aa  if  ahe  had  already 
made  her  choice  in  favour  of  dower  by  anticipation.    Thua 
in  one  caae(.)  the  wife  had,  by  ante-nuptial  aettlement,  ac- 
cepted a  sum  of  money  in  lieu  of  all  right  to  dower;  her  hua- 
band  died  inteatate,  and  ahe  claimed  a  diatributive  ahare  in 
hia  estate ;  and  it  waa  held  that  aa  ahe  had  already  renounced 
her  right  to  dower  for  a  valuable  conaideration,  she  could 
not  80  take  its  appraised  value  and  also  the  benefits  con- 
ferred  by  the  Act  on  condition  of  surrender  of  her  dower. 

It  might  also  be  argued  that  the  statute  itself  forbids 
any  other  course.    For  the  enactment  directa  the  diatribu- 
tion  of  land  only  "ao  far  aa  the  aaid  property  is  not  dia- 
poaed  of  by  deed,  wUl,  contract,  or  other  eflfectual  diaposi- 
tion."    When  there  ia  a  settlement  or  other  contract  not 
to  claim  dower,  although  the  land  is  not  "disposed  of" 
thereby  in  absolute  terms,  yet,  as  far  aa  the  widow  is  con- 
cerned,  she  has  by  her  contract  disposed  of  her  dower;  and 
as  long  as  the  land  is  affected  by  her  contract,  so  as  to  be 
disposed  of  as  far  as  she  is  concerned,  it  can  only  be  dis- 
tributed so  far  as  it  is  not  disposed  of-that  is,  always  aa 
affected  by  her  agreement,  which  haa  in  advance  freed  it 
from  dower. 


•1 ' 
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(»)   Toronto  Oen.  T.  Co.  v.  Qvin,  20  Out.  R. 
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Dowtr  nugr  bt  bumd  bjr  joiiitar«(i),  whieh  k  deiliMd 
by  Coke  m  "a  oonip«t«nt  Uvelibood  of  frwhold  to  Um  wife 
of  Undi  and  teMmenU,  to  toko  effeot  in  profit  or  pooMvioB 
proMoUjr  after  the  doath  of  the  htMband,  for  the  life  of  the 
wife  at  lMat"(i).  At  eiMnmon  law  a  jointure  was  no  bar  to 
dower;  but  by  Th«  aMut$  of  Uits(l)  a  jointure  made  be- 
fore marriage  ie  a  complete  bar  to  dower;  but  if  made  dnr. 
ing  the  coverture  and  it  be  a  legal  jointure  within  the  Act, 
then,  if  the  wife  ranriTes  ahe  may  refuae  the  jointure  and 
elect  to  toke  her  dower  (m). 

If  the  jointure  were  not  one  within  the  Act,  then  a  court 
of  law  could  not  compel  the  widow  to  elect  between  the 
jointure  and  dower,  becauae  at  common  law  a  jointure  was 
no  bar  to  dower(n).  But  in  equity  the  wife  could  not  hold 
the  jointure  and  also  claim  her  dower (o),  and  the  practice 
in  equity  would  no  doubt  now  prerail.  Hence,  whererer 
the  wife  is  entitled  to  a  jointure,  whether  made  before  or 
after  marriage,  it  is  a  bar  to  dower,  but  if  the  jointure  is 
within  The  Statute  of  Usee  and  be  made  after  marriage,  the 
wife,  surviving  her  husband,  may  elect  in  favour  of  dower, 
and  may  then  elect  to  surrender  her  dower  for  a  distribu- 
tive share  in  the  estote.  If  the  jointure  be  after  marriage 
and  not  within  the  Act,  she  will  not,  in  equity,  be  entitled 
to  claim  both,  but  may  elect  in  favour  of  dower;  and  again 
between  dower  and  a  distributive  share. 

(/)  In  Evf  r.  Booth.  27  App.  R.  480,  •  provision  m«d«  for  a 
wife  in  »  Mpwation  deed  waa  tnated  as  a  Joiabire.  Bed  quaen,  for 
a  Jointure  is  in  tli«  nature  of  a  settlement  whereby  a  provision  is 
made  for  the  matrimonial  status,  while  a  separation  eontract,  beinc 
a  quan  divorce,  makes  a  provision  for  a  suspension  of  matrimonial 
relations. 

(*)  Co.  Litt.  36  b,  37.    See  further  as  to  the  essmtiaU  of  joint- 
ure, 2  Hop.  Husb.  &  Wife.  2nd  ed.  pp.  4«4,  et  »eq.  ' 
(()  Now  R.S.O.  c.  331,  ss.  0.  8  and  7. 
(m)  R.8.0.  c.  331,  s.  7. 

(n)  See  2  Hop.  Husb.  &  Wife,  2nd  ed.  p.  470. 
(o)   Ibid. 
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So,  alw,  it  hu  bMn  f nqueoUy  held  that  »  wife  luy  by 
eontr»et  or  MtUanent  deprive  heredf  of  .  right  to  ilure  in 
the  penooal  ertate  of  her  hiulwnd  upon  dirtribntion  under 
r*e  «<«««<*  ot  DUtribution(p),  and  a.  Und  i.  now  to  be 
dietributed  aa  perwnalty,  ander  aection  4,  and  with  per- 
•oMlty  in  the  apeoiflo  manner  provided  by  aeetion  12,  a  aim- 
Oat  contract  or  aettiement  will  bar  her  right  to  her  distribn. 
tive  ahare  in  the  land. 

She  may  alao,  by  appropriate  worda  in  a  deed  of  aepara. 
tion  deprive  henelf  of  future  beneflu  from  the  huaband'a 
«rtate(pp). 

Where  the  caae  faUa  under  aection  4,  and  the  aettiement 
depnvea  the  wife  of  her  dower,  ahe  cannot,  aa  we  have  aeen, 
claun  a  diatributive  ahare,  which  cornea  to  her  under  thia 
section  only  by  election  upon  abandoning  her  dower.  And, 
therefore,  a  aettiement  in  lieu  of  dower  alao  ban  the  widow  'a 
right  to  a  diatributive  ahare. 

But  where  the  caae  falla  under  aeetion  12,  aub-aection  1, 
and  the. widow  ia  entitled  to  dower  and  alao  to  the  whole 
■urplua  of  the  estate  after  payment  of  debta  and  expenaea 
of  admmiatration,  there  must  be  worda  in  the  contract  auffl- 
went  to  exclude  her  right  to  the  statutory  proviaion  aa  well 
aa  dower(gr). 

Where  the  case  falla  under  aection  12,  aub-aectiona  2  and 
3,  and  the  widow  is  entitled  first  to  a  preferential  payment, 
and  then  to  a  distributive  share  under  section  4— that 's  to 
say-when  ahe  is  entitled  abaolutely  to  a  preferential  pay- 
ment, and  conditionally  to  a  share  in  the  estate,  she  would, 
under  a  settlement  barring  her  dower,  still  be  entitled  to  the 
preferential  payment,  which  is  not  conditional  upon  her 
giving  up  dower;  but  she  would  not  be  able  to  share  in  the 

385, V^^S ::  a  I  j^'A'J,^''  ^""^  '•  ^'-•' «  v«. 

(PP)  Bvea  y.  Booth,  27  App.  R.  420. 

(?)  See  Druee  v.  Deniton,  6  Veg.  385,  at  pp.  304,  305. 
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residue.  Prom  the  nature  of  this  peculiar  provision, 
it  would  require  very  comprehensive  words  to  deprive  her 
of  both  benefits. 

4.  Provision  by  Will  in  Lieu  of  Share. 

Where  the  husband  makes  a  provision  by  will  for  his 
widow  in  lieu  of  her  share  of  his  personal  estate,  and  then 
disposes  of  his  personalty  by  wUl,  and  the  disposition 
lapses,  or  is  void,  so  that  the  personalty  becomes  distribut- 
able, it  is  held  that  the  widow  is  entitled  to  the  provision 
made  for  her  by  the  will,  and  also  to  a  share  in  the  lapsed 
legacy  under  The  Statute  of  Distributionir) . 

For  in  such  a  case  the  widow  is  deprived  of  her  share 
only  to  benefit  the  particular  legatee,  and  if  that  benefit 
cannot  take  effect  on  account  of  the  lapse,  thus  producing  a 
legal  intestacy,  there  is  no  reason  for  excluding  the  widow 
any  longer.  "Nothing  is  more  clear  than  that  where  an 
exemption  is  created  for  the  benefit  of  a  particular  person, 
not  for  the  benefit  of  the  estate  generally,  if  that  person 
cannot  take  it,  the  benefit  never  arises  "(a). 

But  it  is  apprehended  that  the  principle  of  these  decis- 
ions cannot  apply  in  its  entirety  to  cases  of  land  under  this 
statute.  For  instance,  if  a  testator  died  entitled  to  dowable 
land,  and  by  his  will  gave  his  widow  a  legacy  in  lieu  of 
dower,  and  then  disposed  of  his  land  to  a  devisee  who  pre- 
deceased him,  and,  not  making  a  residuary  disposition,  died 
intestate  as  to  the  land,  the  widow  would  be  obliged  to  elect 
between  her  dower  and  the  legacy;  and,  if  she  accepted  the 
legacy,  she  would  have  to  give  up  her  dower  as  the  price  of 
it,  and  could  not  again  give  it  up  (as  the  statute  requires) 
for  a  distributive  share.      If  she  does  not  surrender  her 

,«  J*"'  f****^?*.^-  «'««»^<>«'.  3  Ve..  832.  492;  Oartthore  r.  OMUe, 
10  Ve».  at  pp.  17,  18.  ' 

(«)  Per  Sir  R.  P.  Arden,  M.R.,  in  Waring  r.  Ward,  S  Ve«.  «t  d 
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dower,  but  prefers  to  take  it,  then  she  cannot  take  a  dis- 
tnbutive  share  in  the  land. 

It  appears,  therefore,  that  in  such  a  case  she  would  not 
share  in  the  distribution. 

In  cases  where  the  will  shows  an  intention  to  exclude  the 
widow  altogether  in  case  of  intestacy,  and  not  merely  for 
the  purpose  of  providing  for  a  particular  legatee,  it  haa  been 
held  that  the  above  principle  will  not  apply,  and  she  is  con- 
fined  to  the  provision  given  her  by  the  will,  even  though 
there  is  an  intestacy  in  other  respects(0. 

But  here,  again,  if  the  testator  gives  her  the  legacy,  for 
whatever  cause,  in  lieu  of  dower,  she  is  put  to  her  election 
between  dower  and  the  legacy,  and  she  can  only  give  up  her 
dower  for  the  legacy,  or  take  L  dower  and  abandon  the 
legacy.  And  if  she  takes  her  dower  she  cannot  take  a  dis- 
tributive share  in  the  land. 

Where,  however,  the  will  fails  entirely,  the  property  is 
distributed  under  The  Statute  of  Distribution,  and  subject 
to  its  temis(u). 

(*)  Lett  v.  Randall,  3  8m.  ft  O.  83. 
(«)  Re  Ford,  L.R.  (1902)  i  ch.  218. 
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CHAPTER  XVIII. 
The  Husband's  Shake. 

1.  The  Marital  Bight. 

2.  Effect  of  Legislation  Thereon. 

3.  Curtesy  and  Election. 


1.  The  Marital  Bight. 

At  common  law  the  husband,  &%  his  wife's  death,  sac- 
ceeded  to  all  her  personal  estate  which  had  not  been  reduced 
into  possession  by  him  during  the  coverture.  And  he  so 
succeeded  jure  mariti  simply,  and  not  by  reason  of  his  be- 
coming her  administrator.  The  Statute  of  Distribution  did 
not  affect  this  right  in  any  way,  and  indeed  it  was  subse- 
quently declared  by  the  Statute  of  Frauds {v)  that  The 
Statute  of  Distribution  should  not  extend  to  the  estates  of 
feme  coverts,  but  their  husbands  should  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal 
estates,  and  recover  and  enjoy  the  same  as  they  might  have 
done  before  the  making  of  The  Statute  of  Distribution. 
Even  if  administration  were  granted  to  the  next  of  kin  of 
the  wife,  the  administrator  was  held  to  be  a  trustee  for  the 
husband,  or  his  legal  personal  representative.  And  the 
husband's  title  being  absolute,  passed  even  to  his  assignees 
in  bankruptcy  (w).  If  the  property  of  the  wife  were  separ- 
ate estate,  and  had  not  been  disposed  of  by  the  wife  by  in- 
strument inter  vivos  or  by  will,  it  passed  to  the  husband  in 

(0)  29  Car.  n.  c.  3,  s.  2S. 

(10)  Be  Lambert'*  Ettate,  39  Ch.  D.  at  p.  630. 


IPFECT  OF  LEGISLATION.  239 

That  being  the  course  of  devohation  at  common  law  on 
tte  wife  a  death,  it  ia  neceaaary  to  ascertain  how  far  that  law 
has  been  aflFected  by  provincial  legislation. 

2.  Effect  of  Legislation. 
At  a  very  early  period,  the  separate  personal  property 
of  a  wife  dying  intestate  was  made  distributable  in  the  same 
proportions  between  her  husband  and  children  as  the  per- 
8onal  property  of  a  husband  dying  intestate  was  distributed 
amongrt  his  wife  and  chUdren;  and  if  there  were  no  child 
or  children  living  at  the  death  of  the  wife,  then  the  pro- 
perty devolved  as  if  the  Act  had  not  been  pas8ed(y)  Tbm 
property  which  was  not  separate  estate  still  passed  to  the 

l"!^.  'Tr""^*''  P^P^-^^  ""^''^  ^««  ««P«™t«  estate 
^  .  ^'"^'^^  ^  ***"  ^«  "«l»t  ^  there  were  no 
ChUdren,  but  if  there  were  children  it  was  distributed  by 
the  admin^trator,  one-third  to  the  husband,  and  two-thiri 
to  the  children  in  equal  shares. 

This  enactment  was  carried  through  two  revisions  of  the 
statutes  of  Ontario(«),  and  indeed  remained  in  force  until 
repealed  in  1897(a).  In  1886.  when  The  Devolution  of 
Estates  Act  was  passed(6).  it  was  enacted  as  foUows:- 
The  red  and  personal  property  of  a  married  woman  in 
reject  of  which  she  has  died  intestate,  shall  be  distributed 
a.  follows :  one-third  to  her  husband  if  she  leave  issue,  and 
one-half  if  die  leave  none;  and  subject  thereto,  shall  go  and 
devolve  as  if  her  husband  had  pre-deceased  her. " 

1  Q.B.'40™*-  •*  P-  ^'  "*•  '^  *«"~«  '•  ^^rton.  L.R.   (1891) 
(»)  C.8.U.C.  c.  78.  •.  17. 

(6)  49  V.  c  22,  •.  5. 
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Inaamuch  as  by  the  same  Act(c)  land  is  to  be  distributed 
as  personalty,  the  effect  of  this  is  to  give  the  husband  one- 
half  if  there  be  no  issue  (which  would  include  descendants 
of  children  as  well  as  children)  and  one-half  to  the  next  of 
kin  of  the  wife  under  The  Statute  of  Distribution.  Thus 
the  husband's  marital  right  to  succeed  to  his  wife's  pro- 
perty has  been  taken  away.  Inasmuch  as  the  enactment 
first  mentioned  was  still  in  force,  and  specifically  affected 
separate  personal  property  only,  the  enactment  in  The  Devo- 
lution of  Estates  Act  must  be  taken  to  apply  to  all  land, 
whether  separate  estate  or  not,  and  to  aH  personalt^v  which 
was  not  separate  estate,  if  any  there  was  at  that  time. 

In  1897,  the  following  enactment  was  passed(d) : — "The 
real  and  personal  property,  whether  separate  or  otherwise, 
of  a  married  woman  in  respect  of  which  she  dies  intestate, 
shall  be  distributed  as  follows :  One-third  to  her  husband  if 
she  leaves  issue,  and  one-half  if  she  leaves  no  issue;  and, 
subject  thereto,  shall  go  and  devolve  as  if  her  husband  had 
pre-deceased  her "(e).  This  is  substantially  the  same  sec- 
tion as  that  which  appeared  in  The  Devolution  of  Estates 
Act,  but  it  includes  both  separate  property  and  property 
which  is  not  separate.  At  the  present  time,  therefore,  all 
land  of  a  married  woman  passes  to  her  administrator  for 
distribution  in  the  manner  mentioned.  If  it  is  separate 
estate,  the  administrator  has  "the  same  rights  and  liabili- 
ties" and  is  "subject  to  the  same  jurisdiction  as  she  would 
have  or  be  if  she  were  living."  He  must  therefore  answer 
her  engagements  made  respecting  her  separate  estate(/). 

Subject  thereto,  the  administrator  distributes  as  before 
mentioned. 


(0)  8.4. 

(d)  «0  V.  e.  14,  8.  32. 

(e)  lfo«   R.S.O.  c.  127,  8.  6. 

if)  Bunman  v.  Wharton,  LJL  (18&1)  I  Q3.  491. 
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3.  Curtety  and  Election. 
The  primary  right  of  the  husband  ia  to  take  his  d». 
tnbutm  'are  under  this  enactment.  Buthemay  elect  "to 
take  such  interest  in  the  reoi  and  personal  property  of  his 
deceased  wife  as  he  would  have  taken  if  the  said  section. 
13  to  9)  had  not  been  passed."  provided  that  the  circum- 
■tances  are  such  that  he  would  have  been  entitled  to  an  in- 
terest  as  tenant  by  the  curte^  in  any  real  estate  of  his  wife 
in  which  case  he  may  elect  against  the  Act(g). 

It  has  already  been  pointed  out  that  there  must  be  a 
complete  intestacy  as  to  both  realty  and  personalty  in  order 
to  enable  or  entitle  the  husband  to  elect,  because  if  he  elects 
he  must  elect  to  take  such  interest  in  the  real  and  persomd 
estate  as  he  would  have  taken  if  the  Act  had  not  been 
passed,  which  he  could  not  do  unless  there  was  an  intestacy 
as  to  both  kinds  of  property(A). 

Consequently,  where  there  is  a  disposition  by  will  of 
realty,  which  is  not  separate  estate,  and  an  intestacy  as  to 
personalty,  the  husband  is  entitled  to  curte^  only  in  the 
land  If  the  other  conditions  are  present,  and  his  share  of  the 
personalty. 

If  there  is  an  intestacy  as  to  land,  whether  separate 
estate  or  not,  and  a  disposition  by  will  of  personalty,  the 
husband  is  barred  of  his  curtesy  and  takes  one-third  of  the 
land.  If  the  wife  leaves  issue,  and  one-half  if  she  leaves 
none,  and  the  i-esidue  goes  to  the  issue  or  next  of  kin,  as  the 
case  may  be. 

Where  there  is  an  intestacy  as  to  both  realty  and  per- 
"onalty,  he  takes  one-third  or  one-half ,  according  to  whether 
there  is  or  is  not  issue  of  the  wife's.  But  in  this  case,  if  the 
circumstances,  are  such  that  he  would  (but  for  the  Act) 
have  been  entitled  to  curtesy  in  any  land  of  his  wife's,  he 

(g)  R.S.O.  c.  127,  ..  4.  «.-•.  8. 

(*)  See  ante,  p.  200. 

16— Asm. 
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may  elect  to  take  the  interest  in  both  realty  and  personalty 
which  he  would  have  taken  before  the  Act.  In  other  words, 
he  may  elect  against  the  Act  altogether.  If  the  Act  had  not 
been  passed  his  only  interest  in  the  realty  would  have  been 
his  estate  by  the  curtesy  in  such  land  as  was  subject  there- 
to. 

The  husband  may  by  his  contract  deprive  himself  of  all 
right  to  share  in  his  wife's  estate(t). 

{i)  Doraey  y.  Donty,  29  Ont  R.  475;  30  Ont.  R.  183. 
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Children  and  Theib  Representatives. 

1.  Changes  in  Succession  by  D.  E  Act 

2.  Present  Mode  of  Computing  Degrees 

3.  Mode  of  Distribution. 

(i)  Children  Only. 

(ii)  Descendants  of  ChUdren  Only. 

(iii)  ChUdren  and  Descendants  of  ChUdren. 


1% 


The  classes  of  persons  entitled  to  share  in  the  distribu 
ion.  after  allotment  to  husband  or  wife,  as  the  caselTb^; 
are  twc^hneal  and  coUateral  relatives;  that  is  to  say 
children  and  their  legal  representatives  being  l^lll 
pendants  and  in  default  of  children,  the  ileaiJo  Sr^" 
aterS  Bu'tV^'^  '^^'  representatives,  being  ^ 
tteirtnr  V?'^  '  °°*  "^'''^  '^«''^''-  Children  and 
the  r  representatives  take  the  whole  estate.    And  it  is  only 

^n  th  ^'"nT  °?  '''"'"°  ''"'  °°  representatives  of  chij^ 
r  n  that  collaterals  become  entitled.    If  there  is  no  husband 

rt  rr  "^°  "^ '''''-  -  ^^^  — -^' 

1.  Changes  in  Succession  by  D.  E.  Act. 
deta^Mt'ir^'"^  "^°°  "'^  examination  of  the  subject  in 
ttie  complete  change  in  succession  to  land  which  has  been 

years,  under  the  Inheritance   Act,   to   a   division  of  land 
amongst  children  and  their  descendants,  and  to  a  simi^ 
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division  amongst  collaterals  of  the  nearest  degree,  and  ae- 
customed  also,  in  the  great  majority  of  cases,  to  find  that 
the  heirs  at  law  under  the  Inheritance  Act  and  the  next  of 
kin  under  The  Statute  of  Diitribution  were  the  same  per- 
sons, and  knowing  also  that  it  is  expressly  enacted  that  on 
failure  of  heirs  under  the  rules  of  the  Inheritance  Act,  the 
land  is  to  descend  according  to  7^9  Statute  of  Diitribu- 
tion (j),  we  are  apt  to  be  lulled  into  the  idea  that  there  is  no 
difference  between  descent  under  the  Inheritance  Act,  and 
distribution  under  The  Statute  of  Diitribution,  as  regards 
the  persons  entitled  to  share,  and  the  proportions  in  which 
they  take,  but  that  the  persons  entitled  and  the  mode  of 
division  are  in  each  case  identicals  It  will  be  found,  how- 
ever, that  very  important  distinctions  exist 

In  the  first  place,  the  preference,  in  some  cases,  of  the 
blood  of  the  purchaser,  which  existed  under  the  Inheritance 
Act,  has  no  place  under  The  Statute  of  Diitribution,  When 
the  estate  "came  to  the  intestate  on  the  part  of  the  father 
or  mother"  special  rules  for  descent  were  provided  by  the 
Inheritance  Act  (Ac). 

Again,  the  relatives  of  the  half-blood,  and  their  descend- 
ants, were,  under  the  Inheritance  Act,  admitted  equally 
with  those  of  the  whole  blood,  unless  the  estate  came  to  the 
intestate  by  descent  gift  or  devise  from  some  one  of  his 
ancestors,  in  which  case  those  who  were  not  of  the  blood  of 
that  ancestor  were  excluded  {I).  Whereas  the  half -blooa  are 
admitted  under  The  Statute  of  Diitribution  without  any 
such  condition,  for  reasons  which  will  shortly  be  men- 
tioned. 

Again,  where  an  intestate  \"**  no  issue,  but  left  brothers 
or  sisters  and  a  father  or  mother,  the  estate,  under  the  In- 
heritance Act,  went  to  the  father  or  mother  for  life,  and 

(»  R.8.0.  c.  187,  8.  56. 

(fc)   See  R.S.O.  c.  127,  ai.  40,  45,  40,  50,  52,  63. 

(I)  R.S.O.  c.  127,  8.  54. 
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the  revemon  to  the  brother,  and  «rteni(m).  This  notion 
of  a^ttlement  of  the  ertate  i.  entirely  forein  to  .  ^^ 
of  ab«>Iute  distribution,  or  immediate  diviTn  of  ^^^ 

.  divided  amongrt  several,  once  for  all,  and  a  riiare  allS 
to  each  person  absolutely.  And  where  tiis  state  of  7acte  n^ 
occurs  the  land  will  no  longer  be  disposed  of  under  t^ 
Bpecial  rules  of  the  Act.  but  wiU  be  distobuted  ..^  it  were 
personalty,  according  to  a  different  rule 

int*,!i?'7^'"  T  ^"'°''  *°*'"^  "^  "°«^  de^^endant. 
in  equal  degree  of  consanguinity  to  the  intestate  (not  being 

entrelydiffe«nt.  Thus,  under  the  Inheritance  A^  wh^ 
all  the  descendants  are  of  equal  degree  of  con«mguinity  to 
the  intestate  (however  remote  they  may  be).  th«y  uban 
equally  per  coptto  (n).  .^  ~»«» 

But  under  The  Statute  of  Distribution  ihay  take  per 
tUrpe,,  deriving  their  shares  always  from  the  children  ot 
the  intestate,  the  share  which  each  child  would  have  taken 
(If  they  had  all  survived),  being  transmitted  to  that  child'a 
aeacendants  by  representation  (o). 

2.  Present  Mode  of  Computing  Degrees. 

PinaUy.  the  method  of  computing  degrees  of  consanguin- 
ity  18  entirely  different  under  The  Statute  of  Distribution 
from  the  mode  at  common  law.  The  method  of  computing 
degrees  for  purposes  of  descent  at  common  law  was  that  in 
tise  in  the  canon  kw;  thus,  beginning  at  the  common  ance^ 
tor.  the  degrees  were  counted  downwards  through  each 
direct  Ime  to  the  two  persons  related,  and  in  whatever  de- 
gree  the  two  persons,  or  the  more  remote  of  them  were  or 
was  distant  from  the  common  ancestor,  in  that  degree  were 

(m)  RJS.O.  c.  127,  u.  40.  «. 
(It)  lUd.  s.  48. 
(o)  See  poat,  p.  249. 
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they  related.    Thuii,  brothera  are  related  in  the  flrrt  degree, 
became  each  is  one  degree  from  the  common  ancestor.  Uncle 
and  nephew  are  related  in  the  second  degree,  became,  whila 
the  unele  is  but  one  degree  distant  from  the  common  an- 
cestor, his  nephew  is  two  degrees  distant,  and  the  more  re- 
mote degree  determines  the  degree  of  the  relationship (p). 
But.  under  The  Statute  of  Dittribution,  the  degrees  are 
computed  according  to  the  civil  law(g),  according  to  which, 
the  degrees  are  reckoned  from  one  of  the  parties  up  to  the 
common  ancestor,  and  then  down  to  the  other ;  and  the  sum 
of  the  two  gives  the  degree   in  which  the  parties  are  re- 
lated(r).    Thus  brothers  are  related  in  the  second  degree; 
and  uncle  and  nephew  in  the  third  degree.    The  result  of 
this  is  more  than  a  mere  difference  in  notation  of  the  same 
relationship ;  for,  as  we  count  through  the  common  ances- 
tor, the  relationship  to  him  of  the  several  parties  is  an  im- 
portant  factor.    And  we  shall  see  that  this  mode  of  reckon- 
ing includes  the  half-blood  unconditionally.      Thm,  half- 
brothers  are  related  in  the  same  degree  as  brothers  of  the 
full  blood,  because  they  are  all  of  the  same  father  or  mother. 
In  computing  the  degrees,   we   reckon  from  the  deceased 
brother  to  the  father,   and   from   the  father  to  the  half- 
brother,  and  as  the  latter  is  as  fully  related  to  the  father  as 
was  the  deceased,  he  ia  fully  entitled  to  share. 


3.  Mode  of  Distribution. 

Enquirj'  must  now  be  directed  to  the  mode  of  distribu- 
tion, what  persons  are  entitled  to  take  in  the  direct  line, 
and  in  what  proportions. 

The  cases  naturally  divide  themselves  into  three  classes, 
according  to  circumstances,  namely : — 


(p)  2  Black.  Comm.  206,  206. 
(9)  2  Black.  Comm.  504. 
(r)  2  Black.  Comm.  504. 
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Firrt,  When  the  ooly  dewsenduita  an  ohUdren  of  the 
intestate,  and  none  are  dead. 

Secondly,  where  the  chUdren  of  the  intertate  are  aU 
dead,  and  aome  or  all  have  left  i«ae. 

Thirdly,  where  m>nie  of  the  children  of  the  inteatate  ara 
living,  and  aome  are  dead  leaving  iwie. 

(i)  ChUdren  only. 

Firrt,  where  the  only  d«^ndanta  are  children  of  the 
intestate,  and  none  are  dead. 

Posthumous  children  an  included,  both  by  the  common 
law  and  by  statute.  By  KH!tion  67  of  the  Act(.),  "descend- 
ants and  relatives  of  the  inteatate  begotten  before  hi.  death 
but  bom  thereafter,  shall  in  aU  ca«»  inherit  in  the  sami 
manner  as  if  they  had  been  bom  in  the  lifetime  of  the  inte^ 
tate  and  had  mirvived  him."  This  section  applies  to  the 
estates  of  persons  dying  after  The  Devolution  of  Estate$ 
Act  came  into  force«).  But  this  was  already  the  Jaw  in 
the  dirtribution  of  personalty  under  The  Statute  of  Di$. 
tnbutton. 

In  Wdli,  V.  HoiUon(u),  the  intertate  left  iasne.  a  son 
who  died  within  a  week  after  hi.  father,  and  hi.  wife  en-' 
cemte  of  the  plaintiff,  who  wa.  bom  five  month,  after  her 
father  s  death.  It  was  claimed  by  the  widow  that  the  mu 
on  his  father's  death,  had  become  entitled,  to  the  exclusion 
of  the  plaintiff;  and  that  on  hi.  death  hi.  whole  interert 
passed  to  the  widow,  his  mother.  On  the  other  hand  it  was 
claimed  by  the  plaintiff,  the  poathumons  chUd,  that  she  took 
an  equal  share  with  her  brother;  and  it  was  m  held(v) 

Again,  all  the  children  of  the  inteatate,  although  wme 
of  them  are  related  to  other,  by  the  half-blood,  share 

(»)  R.8.0.  c.  127. 
(0  See  I.  37,  ad  fin. 
(u)  2  Atk.  115. 
iv)  See  alio  Eduiard*  y.  Prtmnan,  2  p.  Wms.  at  p  4M. 
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d«civ«  of  kindred  to 


eqaally,  for  they  are  all  of  tht 
the  inU$tat${w). 

Althoai^  the  itatute  ipedB  of  dktribating  "amonfrt 
the  children,"  yet,  where  there  is  only  one  child,  he  it 
nevertheleei  entitled.  Thoe,  where  the  inteetate  left  m 
widow  and  one  child,  the  widow  took  one-third  and  the  child 
the  other  two-thirda ;  for  "diatributrt  in  thia  ease  is  no  more 
than  tribuere,  and  must  be  so  taken"(ir).  So,  also,  whera 
there  is  but  one  child,  and  no  widow,  the  child  takea  the 
whole(y). 

Where  there  are  more  children  than  one,  the  aorplusafa 
after  allotment  of  the  widow's  share,  or  the  whole  snrploa- 
age  if  there  is  no  widow,  is  distribi^ted  "by  equal  porticms 
to  and  amongst  the  children." 

This  is  the  same  mode  of  distribution  aa  obtained  under 
the  Inheritance  Act  But  (in  case  of  distribution  amongst 
descendants  of  equal  degree  of  oonsanguinity  to  the  testa- 
tor) the  parallel  ends  here.  Under  Tk»  Statute  of  Diitribii- 
tion,  it  is  the  ch%ldr«n'$  shares  which  are  kept  in  view  al- 
wajrs,  and,  however  remote  their  descendants  may  be,  ihtj 
always  succeed  to  the  children's  shares,  and  that  too, 
whether  they  are  in  equal  or  unequal  degree  of  oonsan- 
guinity to  the  intestote.  But  under  the  Inheritance  Act  the 
rule  always  obteins  that  where  deaoendante  are  all  of  equal 
degree  they  share  equally  per  eapita{$) ;  but  where  they  are 
of  unequal  degree,  however  near  or  however  remote,  they 
toke  per  stirpes,  the  stirpes  being  those  that  are  related  in 
the  nearest  degree  to  the  inte8tate(a). 

(w)  Bmtth  T.  Traen,  1  Mod.  aO»;  S  Mod.  S04;  WinehtUea  ▼. 
Tforelilft,  1  Vern.  437;  Croofee  t.  Watt,  %  Vera.  184. 
(m)  Palmer  v.  Allioock,  3  Mod.  «t  p.  OS. 
(y)  Xteoera  t.  Z><we«,  3  P.  Wait.  49,  not*  (D.). 
(•)  R.S.O.  e.  m.  ■.  48. 
(a)  Ibid.  ■.44. 
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(ii)  DetctHdanti  of  ChOdrtn  Only. 

Secondly,  where  the  children   of  the  inteirtate  are  all 
dead,  and  some  or  all  have  left  iaaue. 

"In  caae  any  of  the  aaid  children  be  then  dear!    •  d,s. 
tnbuUon  is  to  be  made  amongat  "iiuch  penona  as  l.-»li 
represent  auch  children."      Legal  repreaenUti'  s  ;„  ,...« 
■tatute  mean,  not  the  adminiatmtom  of  decea*  d    hiMr.  a 
but  penwna  taking  beneficially,  that  i«,  dea..  r  d.u...  i6  ' 
Conaequently.linealdeacendanU  to  the  remote,    depre.     r 
entitled  to  Uke,  aa  " representing"  children(i   .    Mnt    t  h 
strictly  confined  to  descendants.    Therefore,  whe.v  tl.c  ,  .. 
testate's  son  dies  leaving  a  widow  and  a  child,  and  th.n 
the  mtesute  dies,  the  widow  of  the  wn  takes  nothing   ,h- 
child  taking  the  whole  of  hia  father 's  share  ( d) . 

Aa  to  the  proportiona  in  which  grand-children  are  to 
take,  there  haa  been  aome  conflict  of  authorities,  but  the 
better  opinion  seems  to  be  that  they  take  per  ,tirpt,,  each 
family  taking  the  parent's  share  by  representation,  and  not 
per  capita. 

In  Toller  on  Executors,  it  ia  said  that  (children  being 
dead)  grandchildren  take  per  capita,  aa  next  of  kin,  that  ia 
e*ch  an  equal  ahare  in  hia  own  right (•).  But  the  caaes 
cited(/)  do  not  auatain  the  proposition,  being  all  ca.es  of 
collateral  who  take  in  their  own  right,  aa  next  of  kin, 
whereaa  the  statute  speaka  of  the  descendants  of  children 
as  their  repretentatives. 

The  opinion  of  Toller  ia  quoted  in  Williams  on  Execu- 
tonig)  with  approral,  and,  notwithatanding  two  late  de- 

(»)    Bridge  v.  Aibott,  3  Bro.  C.C.  *t  p.  226 

(c)  Carter  y.  Crawley,  Sir  T.  lUym.  at  p.  000. 

(d)  PHm  t.  atmnge,  0  Madd.  161. 
(•)  7th  cd.  374. 

(9)  0th  cd.  1367,  1368. 
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cisions  to  the  contrary,  is  adhered  to.  But  it  is  worthy  of 
remark  that  in  the  same  work  at  a  previous  page(/i),  the 
expression— "such  as  legally  represent  such  children"— ia 
said  to  be  understood  "of  descendants  and  not  next  of 
kin."  And  for  this  the  learned  writer  cites  Bridge  v.  Ab- 
bott {i),  where  Lord  Alvanley  says,  "There  is  another 
sense  in  which  the  words,  legal  representatives,  may  be 
understood:  viz.,  the  persons  entitled  beneficially  to  the 
property.  It  is  true,  in  the  Statute  of  Distributions,  the 
words  legal  representatives  are  not  used  for  next  of  kin,  nor 
for  executors  or  administrators,  but  for  the  testator's  {qu. 
intestate's)  children,  vr  their  children  only,  or  the  descend- 
ants of  the  next  of  kin ;  the  statute  means  persons  substi- 
tuted in  the  place  of  others  deceasei"{j).  It  seems  as  if  in 
the  texts  already  quoted  due  attention  had  not  been  paid  to 
the  fact  that  grandchildren,  and  all  other  descendants  of 
children,  take  as  representatives,  or  substitutes,  of  children, 
and  therefore  take  the  children's  shares — or  per  stirpes. 

In  Watkins  on  Descent  (fc)  it  is  said  that  descendants  of 
children  take  per  capita.  But,  in  a  note  to  this  text,  Mr. 
Joshua  Williams  says,  "The  authorities  here  referred  to  do 
not  support  the  position  taken  in  the  text.  They  are  all  cases 
of  the  children  of  deceased  brothers  of  the  intestate  taking 
per  capita,  there  being  no  mother,  brother  or  sister  of  the 
intestate  living  at  his  death.  But  in  those  cases  the  child- 
ren of  the  brothers  take  as  next  of  kindred,  and  not  by 
represeutation,  whereas  the  descendants  of  the  children  of 
an  intestate  take  under  the  description  of  'such  persons  as 
legally  represent  such  children. '  It  would  seem,  therefore, 
that  the  grandchildren  ought  to  be  entitled  per  stirpes^ \l). 

(*)  P.  1866. 

(i)   3  Bro.  C.C.  at  p.  226. 

il)  See  al8o  Evans  r.  Charles,  1  Anstr.  132. 

{k)  4th  ed.  p.  259,  citing,  however,  only  gome  of  the  same  eases 
as  Toller. 

(I)  Mr.  Joshua  Williams  cites  Burton's  Compendium  for  this, 
and  mav  have  relied  on  that  authority  only.  At  any  rate  his  appro- 
val is  important. 


.;£ 


MODE  OP  DISTRIBUTION.  261 

In  Bum's  Ecclesiastical  Law(m),  the  rule  of  the  civU 
law  18  stated  to  be  that  the  succession  is  per  stirpes  and  not 
per  capita;  but  the  text  proceeds  that  the  decisions  in  En™ 
land  would  be  different,  the  rules  of  the  common  law 
awarding  a  distribution  per  capita.  It  will  appear,  how- 
ever, that  the  Courts  have  recognized  the  fact  that  the  stat- 
ute  was  intended  to  perpetuate  the  rules  of  the  civil  law 
which  had  previously  obtained  in  the  Spiritual  CourtsCw) 
and  this  authority  should  therefore  be  taken  in  favour  of  a 
per  stirpes  and  not  a  per  capita  distribution. 

These  are  the  principal  opinions  in  favour  of  the  view 
that  (children  being  dead)  grandchildren  take  per  capita, 
and  some  of  the  objections  to  the  opinions. 

We  must  now  look  at  the  contrary  authorities.    In  Bur- 
ton on  Real  Property(o)  it  is  said,  "It  has  been  thought 
however,  that  where  the  claimants  are  all  in  the  same  degree 
of  lineal  descent  from  the  intestate  (as  grandchildren  after 
the  death  of  all  his  children),  the  distribution  is  not  to  be 
made  on  the  principle  of  representation,  but  by  the  more 
simple  rule  of  personal  equality;  or,  as  it  is  commonly  ex- 
pressed, per  capita,  and  not  per  stirpes.    See  Toller  on  Ex- 
ecutors, p.  375.    But  it  may  be  doubted  whether  this  was 
the  intention  of  the  statute;  and  the  authorities  (as  Davers 
v.  Dewes,  3  P.  Wms.  40 ;  Lloyd  v.  Tench,  2  Ves.  Sr.  213  etc  ) 
which  establish  that  mode  of  distribution  in  the  case  of  col- 
laterals, under  section  6,  are  grounded  upon  a  reason  which 
does  not  apply  to  the  issue  of  the  intestate  (viz.,  that  where 
all  take  as  equally  next  of  kin,  the  words  of  the  statute 
afford   no   room   for   the   introduction   of   representative 
claims).    For  there  is  no  mention  made  of  next  of  kin  in 

(m)  Vol.  4,  p.  544. 

at  p.  293;  Edwards  v.  Freeman,  2  P.  Wmi.  441  '  ^  ^• 

(o)   7th  ed.  1403,  n. 
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any  part  of  the  statute  which  precedes  the  supposition  of  a 
failure  of  the  intestate's  issue."  This  passage  is  cited  with 
approval  by  Mr.  Joshua  Williuns  in  his  note  to  Watkins  on 
Descent  (p).  These  are  the  authorities  of  text  writers 
against  Toller  and  WUliams. 

In  Lockyer  v.  Vade  {q),  however,  Lord  Hardwicke  had 
had  the  very  ease  before  him,«nd  after  argument  expvesaed 
his  opinion  as  in  favour  of  a  division  per  ttirpes,  thoufi^ 
it  was  not  necessary  to  decide  the  point  at  the  time,  as  it 
was  not  then  apparent  that  there  would  be  any  surplus  for 
distribution. 

The  matter  stood  in  this  position — Toller  and  Watkins 
on  the  one  hand,  Toller  with  the  approval  of  Williams  in 
his  work  on  executors,  but  with  the  support  only  of  cases 
on  collaterals;  and  Burton  and  Joshua  Williams  on  the 
other,  with  Lord  Hardwicke 's  decision  unnoticed — when 
the  point  arose  in  a  qualified  form  before  Wickens, 
V.C.  (r).  In  that  case  the  persons  entitled  to  share  were 
grandchildren  and  great-grandchildren,  but  the  question 
was  the  same  in  principle,  namely,  whether  the  lineal  des- 
cendants took  in  their  own  right,  or  merely  as  ' '  r^resent- 
ing"  the  children,  and,  therefore,  taking  the  respective 
shares  of  the  children.  The  Vice-Chancellor  pointed  out 
that  the  statute  divides  the  persons  entitled  to  distribution 
into  two  classes.  Adz.,  children,  or  their  representatives,  that 
is,  descendants,  and  next  of  kin,  or  relatives  who  are  not 
descendants ;  that  the  statute  was  intended  to  introduce  the 
rules  of  the  civil  law  into  this  branch  of  English  law(«) ; 
and  that  the  civil  law  required  a  div^jdon  per  stirpes ;  and 
he  held  that  the  fund  should  be  divided  into  as  many  shares 
as  there  were  children  who  left  living  descendants,  and  that 

(p)  See  ante,  p.  250. 

(9)  Barn.  Ch.  444. 

(r)  Re  Rom,  L.R.  13  Eq.  286. 

{»)  See  the  cases  cited  ante,  p.  2S1,  note  (n). 
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the  descendants  of  each  of  such  children  took  the  child's 
share  as  representing  him. 

The  question   again   arose   in   Re   Natt{t)  in  absolute 
form,  where  three  children  of  a  deceased  son,  and  one  child 
of  a  deceased  daughter  were  entitled.    North,  J.,  reviewed 
the  authorities,  and  held  that  children  and  their  descend- 
ants were  not  within  the  meaning  of  the  expression  "next  of 
kindred,"  and  consequently  that  the  principle  of  distribu- 
tion amongst  next  of  kin  did  not  obtain  amongst  the  des- 
cendants of  children.  After  examining  the  authorities  above 
referred  to  and  some  others,  His  Lordship  concluded, 
"There  is,  therefore,  not  merely  a  conflict  of  opinion  among 
the  text  writers,  but  there  is  what  I  must  conwider  the  decis- 
ion of  Lord  Hardwicke(tt),  that  the  division  should  be  per 
stirpes.   There   is,   moreover,   the   case   of  In   re   Boss' 
Trustsiv),  before  Vice-Chancellor  Wickena    If  I  am  right 
in  my  construction  of  the  statute,  that  it  gives  nothing  in 
terms  to  the  grandchildren  of  the  intestate,  but  that  the  pro- 
vision  for  'children'  covers  all  the  descendants  of  children, 
the  decision  in  In  re  Ross'  Trusts  is  directly  in  point." 

For  the  present,  the  point  may  be  said  to  be  settled  by 
these  cases  in  favour  of  a  division  per  stirpes  when  all  the 
children  are  dead  leaving  descendants. 

There  is  yet  another  opinion  or  dictum  which  was  not 
cited  in  either  of  the  cases  just  referred  to.  It  is  from  a  very 
early  case(w),  decided  by  Lord  Chief  Justice  North,  twelve 
years  after  the  Statute  of  Distribution  was  passed,  and  near 
enough  to  show  an  exact  appreciation  of  the  reason  for  pass- 
ing it,  in  which  the  law  and  practice  before  the  statute  are 
expounded,  the  reason  of  passing  the  statute  given,  and  the 

(«)  37  Ch.  D.  617. 

(«)  Lockyer  v.  Vade,  Barn.  Ch.  444. 

(f )   L.R.  13  Eq.  286. 

{w)   Carter  v.  Crawley,  Sir  T.  Raym.  406. 
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interpretation  to  some  extent  set  out.  The  Lord  Ch'ef  Jus- 
tice states  the  practice  and  law  of  the  Spiritual  Courts  be- 
fore the  Act  to  have  been  as  follows:— "In  respect  of  the 
intestate  it  may  be  thou(fht  an  obligation  upon  every  man 
to  provide  for  those  which  descend  from  his  loins;  and  as 
the  administrator  is  to  discharge  all  other  debts,  so  this 
debt  to  nature  should  likewise  exact  a  distribution  to  all 
that  descend  from  him  in  the  lineal  degrees,  be  they  never 
so  remote.  And  because  those  which  are  remote  have  not 
so  much  of  his  blood,  therefore  the  measure  should  be  ac- 
cording to  the  stocks,  more  or  less  as  they  stand  in  relation 
to  him.  Upon  this  reason  representatives  are  admitted  to 
all  degrees  in  the  lineal  descent "(jc). 

Then  with  regard  to  collaterals,  he  says,  "There  is  no 
such  obligation  to  the  remote  kindred  in  a  collateral  line, 
therefore  they  are  not  regarded  but  in  respect  of  proximity 
88  they  are  next  of  kin,  it  being  to  be  supposed  every  man 
should  leave  his  estate  to  his  next  kindred ;  but  the  children 
of  those  that  are  deceased  come  not  within  this  reason,  for 
they  are  a  degree  more  remote  "(j/). 

Finally  the  Lord  Chief  Justice  says,  in  dealing  with  the 
Act  itself,  "The  whole  scope  of  the  Act  was  to  make  their 
juri8diction(2)  ^  to  distribution  legal,  which  before  was 
condemned  by  the  King's  Courts,  and  the  words  of  the  Act 
(legally  representing)  (pro  suo  cuique  }ure)  and  (accord- 
ing to  the  laws  in  such  cases)  and  (the  rules  and  limitations 
set  down),  show  that  there  is  a  reference  to  their  laws.  Now 
if  there  were  an  opinion  this  way  before  the  Act,  there  is 

(x)  At  p.  500. 

(.V)  At  p.  iJOI.  This  paHMKe  is  quoted  with  approval  by  Black- 
stone,  Tracts,  p.  177. 

{:)  The  jurisdiotion  of  the  Spiritual  Courts,  which  administered 
oivil  law. 
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great  reason  to  believe  thm  clause  was  founded  upon  that 
opinion,  and  to  expound  it  that  way"(a). 

There  i.  also  a  very  cogent  argument  against  the  theory 
of  Tol  er  and  Williams  to  be   found  in  Holdsworth  & 
VickersLawofSucces8ion(6).    These  learned  writers  cite 
ReRos,  and  Re  Natt  for  the  propositions  there  decided,  and 
add      It  IS  argued  (Williams,  Exors.  p.  1368,  note  c)  that 
on  the  true  interpretation  of  this  clause,  when  all  the  child- 
ren of  the  intestate  are  dead,  their  children  take  per  capita, 
not  per  shrpes,  i.e..  as  next  of  kin  in  their  own  right,  and 
not  as  representing  their  parents.     If   this  were  so,  why 
should  grandchildren  be  preferred  to  brothers  or  grand- 
fathers t    All  are  in  their  own  right  in  the  second  degree 
VVhere  nephews  and  nieces  take  in  their  own  right  they 
share  with  those  in  the  same  degree  of  kindred  with  them- 
selves.   This  is  not  so  in  the  case  of  descendants,  as  Wil- 
lams  allows  (p.  1366).     Though,  he  says,  grandchildren 
take  per  capita,  they  take  before  other  relatives.    If  we  ad- 
mit that  they  take  per  stirpes,  this  is  intelligible.   It  is  merely 
an  arbitrary  rule  if  we  say  that  they  take  per  capita  " 
ihis  argument  seems  to  be  unanswerable.    If  they  are  to 
take  as  next  of  kindred,  all   others   in  equal  degree  with 
them  should  share  with  them.    If  not,  then  it  must  be  be- 
cause they  must  take  merely  as  "representing"  their  an- 
cestors, the  children,  and  therefore  take  their  shares 

It  may  not  be  out  of  place  to  suggest  another  reason 
why  this  course  should  be  adopted.    The  words  of  the  stat. 

man,  2  P.  Wms.  441.  ^'-  ^^^''  ^<'"«>'-<'»  v.  Free- 

(6)   i'.  141. 
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Qte  are  aa  follows : — "All  the  rendne  by  equal  portions  to 
and  amongst  the  children  of  such  persons  dying  intes- 
tate, and  such  persons  as  legally  represent  such  children 
in  case  any  of  the  said  children  be  then  dead,  other 
than  suck  child  as  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  the  intes- 
tate in  his  lifetime  by  portion  equal  to  the  share  which 
shall  by  such  distribution  be  allotted  to  the  other  children, 
to  whom  such  distribution  shall  be  made."      This  is  the 
clause  commonly  called  the  hotchpot  clause.    And  if  we  find 
that  it  is  operative,   not  only  when   the  distribution  is 
amongst  children,  but  when  it  is  amongst  descendants  of 
children,  it  would  seem  to  be  conclusive  that  the  fund  mu^t 
be  divided  into  as  many  shares  as  there  were  children,  and 
that  the  descendants  of  children  shall  succeed  to  the  several 
shares ;  otherwise  it  would  not  be  possible  to  equalize  the 
shares  of  the  children  by  bringing  a  child 's  advancement  into 
hotchpot.   And  it  has  been  so  held.    In  Proud  v.  Turner {c), 
a  father  had  several  children,  and  in  his  lifetime  advanced 
in  part  one  of  them,    '"he  child  so  advanced  died  in  his 
father's  lifetime,  leaving  issue,  and  afterwards  the  father 
died ;  and  it  was  held  that  the  issue  of  the  deceased  child 
must  bring  into  hotchpot  what  the  child  received  in  ad- 
vancement, "as  he,  if  living,  must  have  done,  in  regard  the 
issue  stands  in  the  place  and  stead  of  the  father,  claims 
under  him,  and  cannot  be  in  a  better  condition  than  their 
father,  if  living,  would  have  been,  and  had  claimed  his  dis- 
tributive share."    It  is  true  that  the  distribution  appears 
here  to  have  been  between  children  and  the  issue  of  a  de- 
ceased child;    but  the  principle  of  making  the  hotchpot 
clause  apply  to  the  descendants  of  a  deceased  child  is  the 
important  feature.    If  it  applies  when  one  child  is  dead, 
so    it    does    when    more    are    deceased    than    one;    and 


(c)  2  P.  Wms.  560. 
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»  murt  it  apply  when  aU  are  dead;  for  the  statute 
makes  no  reatnction.  It  «  the  chUd's  share  that  is  spoken 
of,  whether  children  or  representatives  of  children  are  men- 
tioned; and  the  exception  of  the  advanced  chUd  foUows 
gnunmatically  upon  the  naming  of  a  class  of  persons,  that  is 
to  say  children  and  representatives  of  children;  and  when 
in  such  a  class  there  is  found  an  advanced  child,  the  share 
« to  be  charged  with  the  advancement.  It  seems  impossible 
to  avoid  this  construction  of  the  statute. 

Again,  the  statute  proceeds  to  indicate  how  distribution 
shall  be  made  in  that  case,  and  concludes,  "as  shaU  make 
aie^te  of  a^  the  said  children  to  be  equal  as  near  as  can 
be  estimated."  It  is  always  the  share  of  the  child  which  is 
dedt  with  in  speaking  of  distribution  amongst  legal  repre- 
sentatives of  chUdren,  as  weU  as  amongst  children.  K 
seems  impossible  to  apply  the  hotchpot  clause  unless  the 

^w?  w?^^°  "'  ^'^'  ^""^''^  ^  "^«  ««^«™1  entities 
to  which  their  descendants  are  to  succeed,  in  order  that  ad- 
vancement may  be  charged  against  the  share  of  the  ad- 
vanced child. 

This  mode  of  distribution  differs  entirely  from  the  mode 
of  succession  under  the  Inheritance  Act.    The  Statute  of 
Distrtbutton  makes  the  chUdren  of  the  intestate  stirpes  or 
stocks  from  whom  their  descendants  take  the  children's  pro- 
portionate shares ;  and  that  is  the  case,  whether  the  descend- 
ants of  children  are  in  equal  or  unequal  degree  of  con- 
sanguinity to  the  intestate.    But  under  the  Inheritance  Act 
the  rule  was  universal  that  where  the  descendants  entitled 
were  in  equal  degree  of  consanguinity  to  the  intestate  they 
shared  equally,  however  remote(d) ;  but  where  they  were 
of  unequal  degree,   those  of  them  in  the  nearest  degree 
formed  the  stirpes  or  stocks,  and  the  estate  was  divided  ac- 
cordingly, the  more  remote  descendants  taking  the  shares 

(d)  R.S.O.  c.  127,  ».  42. 
17— ABif. 
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that  their  itirpes  or  itocki  would  have  taken  had  they  •or- 
vived. 

Thus,  in  Be  Ro$$(e),  the  diatribntion  waa  under  Tht 
Statute  of  DittributioH,  and  was  amongat  grandchildren 
and  great-grandchildren.  The  estate  was  divided  into  aa 
many  shares  as  there  had  been  children  who  left  descend- 
ants living,  and  these  shares  were  divided  amongst  the  des- 
cendants of  the  children  according  to  families. 

If  the  same  state  of  circumstances  had  occurred  under 
the  Inheritance  Act,  the  land  would  have  been  divided  into 
aa  many  shares  as  there  were  grandchildren  living,  and  de- 
ceased grandchildren  who  left  descendants  living;  and  each 
grandchild  would  have  taken  one  share,  and  each  family  of 
great-grandchildren  would  have  taken  the  share  of  the  de- 
ceased grandchild  from  whom  they  were  descended. 

(iii)  Children  and  Descendants  of  Children. 

Thirdly,  where  some  of  the  children  of  the  intestate  are 
living,  and  some  are  dead  leaving  issue. 

No  question  arises  upon  this  state  of  facts ;  for  the  words 
of  the  statute  are  plain  and  unmistakable,  that  there  shall 
be  distributed  "all  the  residue  by  equal  portions  to  and 
amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children  in  case  any 
of  the  said  children  be  then  dead."  The  estate  is  divided 
into  as  many  portions  as  there  are  living  children  and  de- 
ceased children  who  have  left  issue.  Each  living  child  takes 
a  share;  and  the  descendants  of  each  deceased  child  take 
the  share  which  their  ancestor,  the  child,  would  have  taken 
if  he  had  survived.  This  is  the  same  mode  of  succession  as 
obtained  under  the  Inheritance  Act,  where  there  were  child- 
ren and  grandchildren  entitled(/). 


(e)   L.R.  13  Eq.  286. 
if)  R.S.O.  c.  127,  o.  43. 
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But  when  the  descendante  are  in  mieqtul  degree  of  eon. 
■anguinity  and  more  remote,  a  different  mle  now  pieyaik. 
a.  we  have  already  seen.  Thna,  if  the  dirtribntion  i«  to  be 
made  between  grandchildren  and  great-grwidchadren,  th< 
chUdren  ,  .haree  are  rtill  kept  in  yiew  aa  fixing  the  propor- 
tiona  in  which  dirtribntion  i.  to  be  made.  The  original  and 
pnmaiy  provision  in  the  rtatnte  ia  for  ehOdren;  and  their 
dewendanta  only  rtand  in  their  places  as  subrtitutes.  There- 
fore,  each  child  is  (as  to  the  share  he  wonld  have  taken  had 
he  survived)  taken  as  a  rtock  of  descent,  and  his  share  is 
taken  as  descending  to  and  amongrt  his  descendants  to  the 
mort  remote  degree{g). 

But  where  the  same  state  of  facts  arose  under  the  Inher- 
itance  Act,  as  we  have  seen,  those  nearert  in  degree  to  the 
intestate  formed  the  stocks  or  itirpe,,  and  the  land  was 
divided  accordingly. 

(g)  Be  Rott,  L.R.  IS  Eq.  186. 


CHAPTER  XX. 


n 


Advanceickmt  akd  Hotchpot. 

1.  What  Statute  ti  in  Font. 
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In  dealing  with  the  distribution  amongst  children  and 
their  descendants,  it  has  been  assnmed  that  no  child  had 
been  advanced.  It  most  always  be  a  fact  to  be  ascertained, 
however,  whether  any  child  has  been  advanced.  For  a  child 
advanced  has  no  title  to  share  in  the  distribution  at  all,  i£ 
his  advancement  is  equal  to  or  greater  than  the  shares  of 
his  brothers  and  sisters  in  the  distribution;  nor,  if  his  ad- 
vancement has  been  less  than  his  brothers'  and  sisters' 
shares,  has  he  any  title  to  share  in  the  distribution,  except 
to  an  amount  sufficient  with  the  amount  of  his  advancement 
to  make  his  whole  acquisition  equal  to  the  shares  of  those 
who  have  not  been  advanced. 

1.  What  Statute  ii  in  Force. 

There  are  two  statutes  beahr;g  on  this  matter,  and  it  is 
a  question  which  of  them  is  to  govern. 

When  The  Devolution  of  Estates  Act  was  first  passed, 
declaring  that  land  should  be  distributed  as  personalty,  it 
superseded  the  Inheritance  Act  in  all  respects,  as  far  as  the 
estates  affected  were  concerned.    Hence  the  Statute  of  Bit- 
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^with  it    Thk  would  luTe  b«n  «UBel«nt  u>d  «2! 
««to,7.  for  the  law  WM  wdl  ,rt.blid,«i  «ad  eerUin.    No 

JMed  in  1887.  In  f^t,  it  w.  .,p,^y  decUred  that  tb. 
^T«.c«nen  «!.«•  of  th.  I,U.erit«ice  Act  («non^ 
o^er.)  rtould  not  .pply  to  the  ert.te.  of  pem,n.  dying^ 
jnd.fter  lit  July,  1886(*).  And  We  5/a««».  0/ S^ll^t! 
^ISf*!"  ^  "*•  ^"*  ""P^*^  di-tribution  of  l«.d 

«»at  the  advaneement  eUoM.  of  the  Inheritance  Act 
(.mongst  other.)  .kauld  apply  to  the  ertate.  of  pe«on,  d^ 
UW  on  and  after  let  July,  1886(i). 

or  unphedly  repealed  it  a.  a  flH«ial  law  with  reepect  to  ad- 

Statute  of  Dutribution  atill  governed. 

Thi.  would  al«>  hare  been  rafflcient  and  latiafactory. 
UinTt  »Ti'°  !^'^^^  Stotute.  were  revi«Hi  and  cer- 
tjto  of  them  mtroduoed  into  our  revi»d  rtatute.,  the  re- 
^sem  revived  the  advancement  clauwa  of  The  Statute  of 
^^n6«*um,  by  pUcing  that  rtatute  intact  in  the  rtatute 

Though  these  rtatutes  are  not  to  be  treated  a.  new  laws, 
but  as  declaratory  of  the  law  aa  contained  in  tbem(;),  I 
can  hardly  have  been  intended  that  the  advancem^t 
c lau«»«,  which  were  impUedly  repealed  by  the  advancement 
c  auses  of  our  own  rtatute,  should  be  printed  merely,  with- 
out being  effective.  Presumably  the  imention  was  to  make 
them  effective,  as  weU  aa  the  other  ,>ortion8  of  the  Act 

of  T*fi?T  Tnw°f  ^^^^'^^  ^'  advancement  clauses 
of  The  Statute  of  Dutribution  and  those  of  the  Inheritance 

(*)   R.S.O.   (1887)  c.  108,  a.  27 

(0  R.S.O.  (1807)  c.  127.  ».  37,  od /»•. 

(;)  2  Edw.  VII.  c.  13. 
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Act,  from  1886  down  to  1902,  we  now  have  both  enact- 
ments on  the  statute  book.  Either  they  are  both  effective 
and  they  have  to  be  worked  together,  or  The  Statute  of  Dis- 
tribution impliedly  repeals  the  Inheritance  Act — a  point 
which  must  be  left  for  judicial  determination.  It  appears, 
however,  that  the  revisers  must  have  thought  that  The 
Statute  of  Distribution  was,  or  was  to  be,  the  only,  or 
governing,  statute,  for  in  another  revised  Act  it  is  enacted 
that  where  an  executor  holds  an  undisposed  of  residue,  he 
is  to  hold  it  in  trust  for  the  persons  entitled  under  The 
Statute  of  Distribution{k) . 

2.  Differences  between  Statute  of  Distribution  and 
Ii^eritance  Act. 

Fortunately,  the  provisions  of  the  two  enactments  do 
not  differ  in  essential  points;  but  the  conditions  necessary 
for  the  application  of  each  are  different,  and  it  seems  im- 
possible to  reconcile  them.  The  chief  points  of  difference 
are  as  follows: — 

The  Statute  of  Distribution,  in  this  respect,  applies  only 
to  the  estates  of  fathers  dying  intestate,  and  not  mothers. 
By  the  Statute  of  Frauds{l)  it  was  especially  provided  that 
The  Statute  of  Distribution  should  not  apply  to  the  estates 
of  feme  coverts  that  die  intestate,  but  that  husbands  should 
have  all  their  antecedent  rights.  Although  it  was  so  speci- 
ally enacted  yet  it  has  also  been  determined,  on  the  inter- 
pretation of  the  Act  itself,  that  it  is  in  this  respect  confined 
to  the  estates  of  fathers,  inasmuch  as  provision  is  made  for 
distribution  amongst  the  toife  and  children.  And  Lord 
Chancellor  King  said,  "The  Act  seems  to  include  those 
within  the  clause  of  hotchpot  who  are  capable  of  having  a 
wife  as  well  as  children,  wb '  ib.  must  be  husbands  only  "  ( m ) ; 

(fc)  See  R.S.O.  c.  337,  a.  14. 
(I)  29  Car.  n.  c.  3.  s.  26. 

(m)  Bolt  V.  Frederick,  2  P.  Wm».  356;  and  see  Bennet  v.  Ben- 
net,  10  Ch.  D.  at  p.  478;  and  Re  Lambert,  39  Ch.  D.  626. 
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and  80,  a  child  advanced  by  his  mother  need  not  bring  his 
advancement  into  hotchpot.  Indeed,  there  is  no  such 
thing  as  advancement  by  a  mother  under  The  Statute  of 
Distribution.  Although  the  section  of  the  Statute  of 
Frauds,  which  has  been  cited,  is  not  in  force  in  this  Pro- 
vince, yet  the  interpretation  of  The  Statute  of  Distribution, 
as  set  out  by  Lord  Chancellor  King,  remains,  and  is  un- 
doubtedly the  proper  interpretation  of  the  enactment.  Thus, 
the  advancement  and  hotchpot  clauses  of  The  Statute  of 
Distribution  apply  only  to  the  estates  of  fathers. 

There  is  no  such  restriction  in  the  Inheritance  Act.  Its 
wording  is  not  restrictive,  but,  on  the  contrary,  is  compre- 
hensive. It  is  possible,  therefore,  for  a  mother  to  advance 
her  child  by  agreement  under  this  Act,  for  it  relates  to  all 
parents. 

Again,  by  the  terms  of  the  Inheritance  Act,  in  order  to 
constitute  an  advancement,  the  settlement  or  gift  must  be 
evidenced  in  writing  made  by  the  parent,  or  so  acknow- 
ledged by  the  child.  The  words  of  the  enactment  are  as 
follows:— "If  any  child  of  an  intestate  has  been  advanced 
by  the  intestate  by  settlement,  or  portion  of  real  or  personal 
estate,  or  both  of  them,  and  the  same  has  been  so  expressed 
by  the  intestate  in  writing,  or  so  acknowledged  in  writing 
by  the  child,  the  value  thereof  shall  be  reckoned  .  .  and 
if  such  advancement  is  equal  to  or  superior  to  the  amount 
of  the  share  .  .  then  such  child  and  his  descendants  shall 
be  excluded  from  any  share  in  the  real  and  personal  estate 
of  the  intestate "(n).  This  provision  was  inserted  probably 
for  the  purpose  of  avoiding  questions  as  to  what  constituted 
an  advancement  (o). 

No  such  condition  as  this  is  imposed  by  The  Statute  of 
Distribution.      But  it  is  always  left  open  to  enquiry,  as  a 

(n)   R.S.O.  c.  127,  8.  60. 

(o)  Filman  v.  Filman,  15  Gr.  6ti. 
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matter  of  fact,  whether  a  provision  has  been  made  for  a 
cbiid  and  whether  it  constitutes  an  advancement. 

A  third  instance,  in  which  there  is  a  difference,  is  that 
whereas  The  Statute  of  Distribution,  in  its  terms,  excludes 
the  child  from  sharing  in  the  personal  estate,  the  Inheri- 
tance Act  excludes  him  from  sharing  in  both  realty  and 
personalty.    It  is  a  debatable  point,  however,  whether  there 
is  any  difference  in  this  respect.    Taking  the  bare  words  of 
the  Statute  of  Distribution,  the  consequence  of  a  child's 
advancement  is  that  he  is  merely  to  be  excluded  from 
sharing  in  personalty.    In  England,  this  meant,  in  all  cases 
except  the  case  of  the  heir,  complete  exclusion  from  the 
estate;  for  the  children  other  than  the  heir  took  no  land 
by  descent  except  in  the  case  of  coparceners.    The  words  of 
the  Act,  v-hen  applied  to  this  Province,  mean  merely  that, 
although  aU  the  chUdren  may  get  land  as  well  as  personalty,' 
if  they  are  advanced  they  will  get  no  personalty.    On  the 
other  hand,  it  may  be  that,  as  the  rules  as  to  distribution 
of  personalty  are  to  govern  the  distribution  of  land  in  all 
respects,  if  a  child  is  advanced  he  must  be  excluded  from 
a  share  in  the  realty  as  weU  as  in  the  personalty;  because 
the  rule  now  is  to  be  the  same  in  each  case.     Even  if  the 
latter  be  the  true  interpretation,  it  does  not  advance  the 
matter  very  much;   because  there  are  stDl  remaining  the 
two  other  great  differences  between  the  two  enactments, 
which  seem  impossible  of  reconcilement. 

If  the  only  difference  were  that  The  Statute  of  Distri- 
bution applies  to  fathers,  as  respects  advancement,  and  the 
Inheritance  Act  is  general,  it  would  be  possible  to  hold  that 
the  latter  applied  to  mothers  and  the  former  to  fathers. 
But  there  would  be  no  warrant  for  confining  the  Inheri- 
tance Act  to  mothers — it  would  merely  be  a  crude  way  of 
escaping  from  a  difficulty.  And  it  seems  impossible  to 
reconcile  the  conditions  as  to  writing  of  the  Inheritance 
Act  with  the  freedom  therefrom  of  The  Statute  of  Distribu- 
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tion.  The  solution  of  the  difficulty  must  be  left  to  the 
Courts,  or  to  another  effort  of  the  Legislature.  The  only 
escape  from  the  dUemma  seems  to  be  to  hold  that  the  re- 
enactment  of  The  Statute  of  Distribution,  together  with  the 
reference  thereto  in  the  concurrent  Act(p),  as  to  executors 
holding  an  undisposed  of  residue  in  trust  for  the  persons 
entitled  under  The  Statute  of  Distribution,  has  again  im- 
pliedly repealed  the  Inheritance  Act  as  to  advancement. 

3.  Condition  for  Hotchpot— Legal  Intestacy. 

In  the  meantime,  it  may  be  well  to  ascertain  under  what 
circumstances  an  advanced  child  must  bring  his  share  into 
hotchpot  in  order  to  share  in  the  distribution;  what  con- 
constitutes  an  advancement  under  The  Statute  of  Distribu- 
tton;  and  how  the  distribution  proceeds  upon  the  share 
being  brought  in. 

In  order  that  a  child  might  be  obliged  to  bring  his  ad- 
vancement into  hotchpot,  it  was  said  at  one  time  that  there 
must  have  been  an  actual  intestacy;  that  where  there  was 
an  executor,  and  therefore  a  complete  will,  and  the  executor 
was  declared  a  trustee  for  the  next  of  kin,  the  latter  took 
not  by  intestacy,  but  by  the  wiU,  as  i^  the  residue  had 
actually  been  given  to  them  (q).  And  this  is  the  principle 
accepted  in  Williams  on  Executors  (r)  notwithstanding  a 
case  there  cited  of  Stewart  v.  Stewart{s),  where  Sir  Geo 
Jessel,  M.K.,  held  the  contrary. 

But  in  recent  decisions  the  older  authorities  have  been 
exhaustively  reviewed,  and  it  has  been  pointed  out  that  in 
these  there  was  a  faUure  only  of  a  part  of  the  testamentary 
disposition;    and  that,  therefore,  they  were  no  authority 

(P)   R.S.O.  c.  337,  s.  14. 

T.  &  r!  2^"""  '■•  ^""'"*'  "  ^''-  «*  P-  324;  Willcinson  y.  Atkinson, 
(r)  9th  ed.  p.  1370. 
(»)   15  Ch.  D.  530. 
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for  the  proposition  that  where  the  will  fails  altogether  (as 
through  the  death  of  a  universal  legatee),  leaving  an  exe- 
cutor, there  is  not  an  intestacy.  On  the  contrary,  it  is 
thought  that  an  equitable  intestacy,  or  an  intestacy  as  to 
beneficiaries,  the  executor  being  the  legal  owner  and  taking 
under  the  will,  is  sufficient  to  make  the  statute  apply.  It 
has  also  been  said  that,  even  where  equity  holds  the  execu- 
tor a  trustee,  it  is  not  for  the  next  of  kin,  using  that  ex- 
pression  in  its  ordinary  sense  of  nearest  of  kindred,  but 
for  "those  entitled  under  The  Statute  of  Distribution," 
which  would  include  the  wife,  and  would  exclude  advanced 
children.  For  it  is  to  be  borne  in  mind  that  distribution 
takes  place  only  amongst  children  "other  than  such  child" 
as  shall  have  been  advanced.  So  that  an  advanced  child 
has  no  title  to  share  in  the  distribution,  or  a  title  only  to 
such  amount  as  will  equalize  his  total  acquisition  with  his 
brothers'  and  sisters'  share;  and  is  therefore  not  a  person 
entitled  under  the  statute. 

And  so,  in  Stewart  v.  Stewart (t),  where  a  ^:ift  to  a 
child  was  revoked  and  po  further  disposition  was  made  of 
it,  Sir  Geo.  Jessel,  M.R.,  held  that  the  executors  held  it  m 
trust  for  the  children  of  the  testator,  and  applied  a  hotch- 
pot clause  in  the  will  to  the  undisposed  of  interest.  But 
he  went  further  and  held  that  the  executors  held  in  trust, 
not  for  the  nearest  relatives  or  legatees,  but  for  the  persons 
entitled  under  the  statute,  in  the  shares  mentioned  in  the 
statute,  and  therefore  on  the  conditions  therein  mentioned, 
which  would  make  applicable  the  hotchpot  clause  of  the 
statute. 

In  an  Irish  case  («)  there  was  a  complete  failure  of  the 
will  by  reason  of  the  death  of  a  universal  legatee  before  the 
tfestator,  and  after  a  review  of  the  old  authorities  it  was 

it)   15  Ch.  D.  539. 

(M)   Harte  v.  Meredith,  13  L.B.  Ir.  341  (1884). 
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held  that  whatever  might  be  their  value  as  precedents 
they  did  not  apply  to  the  case  before  the  Court,  because 
there  had  been  partial  failures  only.  And  it  was  further 
held  that  though  adminUtration  with  the  will  annexed  was 
granted,  there  was  a  complete  intestacy,  and  that  the  ad- 
ministrator held  in  trust  for  those  entitled  under  The 
Statute  of  Distribution,  and  that  the  hotchpot  clause  of 
that  statute  applied. 

A  similar  result  was  arrived  at  in  an  English  case  (v), 
where  an  exactly  similar  state  of  facts  occurred. 

In  both  of  these  cases  this  result  was  attained  without 
reference  to  an  Act  presently  to  be  mentioned,  but  in  both 
It  was  pointed  out  that  this  statute  would  now  govern,  and 
as  it  is  now  in  force  in  this  Province  it  must  be  taken  as 
settled  that  whenever  there  is  an   undisposed  of  residue 
which  the  executors  hold  for  the  descendants  of  the  de- 
ceased, the  hotchpot  clause  of  The  Statute  of  Distribution 
applies,  if  the  fact«  call  for  it.    The  enactment  is  as  fol- 
lows:—"When  any  person  shall   die  having  by  will,  or 
codicil,  appointed  any  person  to  be  executor,  such  executor 
shall  be  deemed  to  be  a  trustee  for  the  person  (if  any)  who 
would  be  entitled  to  the  estate  under  The  Statute  of  Dis- 
tribution, in  respect  of  any  residue  not  expressly  disposed 
of,  unless  it  shall  appear  by  the  will,  or  codicU,  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially"  (w). 

As  has  been  already  pointed  out  an  advanced  child  is 
excluded  from  the  distribution  if  his  advancement  is  equal 
to  or  greater  than  the  shares  of  his  brothers  and  sisters, 
and  therefore  he  is  not  a  person  "entitled  to  the  estat^ 
under  the  statute. "  And  if  the  amount  of  his  advancement 
is  less  than  such  shares,  then  he  is  excluded  to  that  extent 

(v)  Re  Ford,  L.R.  (1902),  1  Ch.  218;  affirmed  (1902)  2  Ch  606 
{w)   R.S.O.  c.  337,  8.  14.  v  ;       v  .  wo. 
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and  has  no  title  to  share  except  to  an  amount  sufficient  to 
equalize  his  whole  acquisition  with  the  shares  of  his  brothert 
and  sisters. 

A  provision  made  by  will  is  not  within  the  rule 
as  to  hotchpot,  for  the  Act  contemplates  an  intestacy  and 
not  a  testacy  (x).  In  order  to  be  subject  to  the  rule  the 
provision  must  be  made  by  an  act  complete  in  the  intestate's 
lifetime  (y),  although  the  benefit  may  not  actually  accrue 
to  the  child  until  after  the  father's  death,  as  where  the 
father  covenants  with  trustees  that  his  child  shall  have  a 
sum  of  money  within  a  certain  time  after  his  death  (a). 


4.  Hotchpot  Benefits  ChUdren  Only. 

Where  there  is  an  advancement,  it  is  not  to  be  brought 
into  hotchpot  for  the  benefit  of  the  widow,  who  is  to  get  no 
advantage  from  it  (o) ;  the  children  only  are  to  be  benefited 
by  it,  for  the  object  of  the  statute  is  to  provide  for  equality 
amongst  the  children. 

The  statute  takes  nothing  away  that  has  been  given  to 
a  child,  nor  does  it  break  into  any  settlement  made  by  a 
father;  it  simply  deals  with  what  is  left  undisposed  of  by 
the  father,  and  excludes  from  sharing  therein  any  child 
who  has  been  advanced,  no  matter  how  much  his  provision 
exceeds  the  share  he  would  have  taken ;  or,  if  it  is  less  than 
the  share  of  the  others,  it  excludes  him  to  that  extent;  but 
if  the  child  advanced  is  it  content,  he  must  bring  into 
hotchpot  what  he  has  received,  in  order  that  there  may  be 
equality  amongst  all  the  children  (6). 

(iT)   Tioisden  v.  Twisden,  9  Ves.  at  p.  425. 

(y)   Edwards  v.  Freeman,  2  P.  Wms.  at  pp.  410,  446. 

(2)  Ibid,  at  pp.  442,  445. 

(a)   Kirkcudbright  v.  Kirkcudbright,  8  Ves.  at  p.  64. 

(6)   Edwards  v.  Freeman,  2  P.  Wms.  at  p.  443. 
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5.  What  Constitutes  Advancement. 

idea'^is'tU^r"""'"''"^''  ""  '''*^«"'^«™«°t.  the  Principal 
wl  in  f  /\  "  «  P'^^"'^"  »ade  for  a  child  to  estabL 
him  m  life  (c).    -in  short,  whenever  a  mm  is  paid  for  a 

father,  and  which  the  son  himself  desires,  if  it  be  money 
sum  h"  Tu  ""*  '°  ''^^'^^rable  amount,  and  not  a  small 
sum.  It  must  be  treated  as  an  advance"  (d).  And  so  it  may 
appear  as  a  settlement  (e)  either  voluntary  or  upon  con- 
^deration  of   the   child's   marriage(/),  a  contingent  pr." 

upon  land,  rent,  money,  stocks  in  companies,  a  reversion(flO. 
a  sum  paid  for  a  commission  in  the  army  (A),  an  annuity 
secured  by  bond  (0.  a  premium  paid  to  an  attorney  on^ 
son  s  bemg  articled,  and  afterwards  a  sum  paid  for  a  com- 
mission  in  the  army  on  abandonment  of  the  profession  of 
tile  law  0),  a  sum  paid  for  admission  to  one  of  the  Inns  of 
Court  for  a  son  intended  for  the  Bar.  and  afterwards  a 
sum  paid  for  a  commission,  the  son  having  abandoned  the 

paid  for  the  good-will  of  a  business  and  stock  in  trade  (I). 

(e)   Taylor  y.  Taylor,  L.R.  20  Eq.  at  p   167 
(d)  Boyd  V.  Boyd.  L.R.  4  Eq.  at  p.  308. 

into  hitc'^XK Jt  o1jyihe':hii5f  li7'"%°I  "  *'  ^  »-  '•-"^••t 

WmB/i/'i!'Z7-  ^**'^*''  ^  ^'"■"-  «38'  ^'^"'"^  ^-  Freeman,  2  P. 

ig)  Edu^rd,  V.  Freeman,  2  P.  Wm«.  at  pp.  440,  441   442 
note  <*>/"-*'"*'^^*'  -  Kir,cua,rigHt.  8  V^.  fil/s  p!  wL.  317. 

(»)   Ibid;  Bat  field  v.  Minet,  8  Ch   D   136 

(;•)  Boyd  V.  Boyd,  L.R.  4  Eq.  305. 

(*)  Taylor  v.  Taylor,  LJl.  20  Eq.  156. 

nesa  and  took  hTproLl,^°LTZf^irh^V°^  *°  ?«"««  '"  •"»*- 
death-bed;  and  it  warheld  th^t  th,  hX  *  ^'^^royed  when  on  his 
«,n  should  bring  thTL'nt  ad'tU^'i^to  ZchSt" ''  ""*  *"»*  *•"• 
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Payment  of  a  son's  debts  has  been  held  to  be  an  advance- 
ment (m). 

On  the  other  hand,  money  expended  in  repairing  hooset 
which,  it  was  alleged,  a  father  had  given  to  his  eldest  son 
though  no  conveyance  had  been  executed,  and  which  ulti- 
mately  descended  to  the  eldest  son,  was  held  not  to  be  an 
advancement;  though,  if  the  gift  of  tb*^  houses  had  been 
perfected  in  the  father's  lifetime,  it  wuuld  have  been  so 
regarded  (n). 

And,  as  a  father  is  bound  to  maintain  his  children, 
annual  allowances,  though  annuities,  are  not  to  be  brought 
into  hotchpot  ,o).  Therefore,  where  in  a  separation  deed, 
the  husband  made  provision  for  annual  sums  to  be  paid  to 
the  children,  it  was  held  that  they  were  to  be  taken  as  in 
satisfaction  of  his  obligation  to  maintain  them,  and  pay- 
ments made  during  his  lifetime  were  not  to  be  brought  in, 
but  at  the  father's  death  intestate  the  annuities  were 
directed  to  be  valued  and  the  amounts  so  arrived  at  to  be 
brought  in  (p). 

Small  sums  of  money  given  from  time  to  time  are  not 
advancements  (q),  nor  a  gold  watch,  furniture,  wedding 
clothes,  especially  where  the  father  did  not  apjrove  of  the 
marriage  (r). 

And  as  a  father  is  bound  also  to  educate  his  children, 
sums  paid  for  that  purpose  are  not  an  advancement  («). 

(m)  Boyd  v.  Boyd,  L.R.  4  Eq.  305;  Ae  BlockUy,  20  Ch.  D.  290. 
Contra,  Taylor  v.  Taylor,  L.R.  20  Eq.  165. 

(n)   £lmt(fc  V.  Smith,  5  Ves.  721. 

(o)   Hatfield  v.  Minet,  8  Ch.  D.  at  p.  144. 

(p)  Ibid.  See  and  distinguish  Kirkcudbright  y.  Kirkotidhright, 
8  Ves.  at  p.  03. 

(q)  Morria  v.  Burroughs,  1  Atk.  at  p.  403;  Taylor  v.  Taylor, 
L.R.  20  Eq.  at  p  158. 

(r)  Elliot  V.  Collier,  1  Ves.  Sr.  at  p.  17;  S.C.  3  Atk.  at  p.  627. 

(s)   Taylor  \.  Taylor,  L.R.  20  Eq.  at  p.  U./. 
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6.  Advancement  under  Inheritance  Act. 

An  to  what  conrtitutes  an  advancement  i.    ier  the  In- 
hentance  Act.  it  appears  that  no  que  tion  c.      well  ariw, 
for  the  intention  mu8t  be  expressed  in  writing  by  the  parent 
or  be  so  acknowledged  in  writing  by  the  child.    Wherever 
thiB  does  not  occur  the  advance  is  a  gift  (0. 

There  being  no  alteration  of  the  law  as  to  advancement, 

except  m  the  provision  that  it  must  be  evidenced  by  writing 

he  law  W.11  presumably  be  the  same  under  this  statute  a, 

under  The  Statute  of  rmrihution,  but  ^ill  apply  to  the 

estates  of  mothers  as  well  as  those  of  fathers.    And  so  a 

provision  made  by  will  will  not  be  an  advancement.    There 

need  not  be  a  complete  or  actual  intestacy,  but  wher-ver  an 

executor  holds  an  undisposed  of  residue  in  trust  for  the 

persons  entitled  under  The  Statute  of  Distribution  the 

hotchpot  clause  as  we  have  seen  will  apply  if  the  facte  caU 

for  it. 

Here,  again,  must  be  noticed  another  peculiarity  of  our 
legislation  already  referred  to.  The  last  mentioned  enact- 
ment(«)  declares  that  the  residue  shall  be  held  for  the  ner- 
sons  entitled  under  "The  Statute  of  Distribution,"  which 
IS  the  English  statute(.).  and  the^fore  the  hotchpot  clause 
m  that  8  atute  must  apply,  although  by  The  Devolution  of 
Estates  Act (w),  the  hotchpot  clauses  of  the  Provincial  Act 
are  made  specially  to  apply  to  the  estates  of  persons  who 
have  died  since  the  latter  Act  was  passed.  The  result  may 
possibly  be  that  where  there  is  an  actual  intestacy  the  Pro^ 
vincial  Act  will  apply  as  to  advancement,  and  the  advance- 
ment  must  be  evidenced  by  writing;  while  on  a  legal  intes- 

(t)   See  Pitman  v.  Filman,  15  Qr.  643 
(u)  R.S.O.  c.  337,  s.  14. 

to  itV^;  iU  L^1e?tio„.''^'  '"''  '•"•'»«  *"*  ""-^  -PP^n-tion  given 
(tc)   R.S.O.  c.  127,  9.  37. 
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taoy,  by  failure  of  a  will,  the  advancement  clauiie*  of  Th$ 
Statute  of  DittributioH  will  apply. 

Or  it  may  be  held,  a*  has  been  already  luggeated,  that 
The  Statute  of  Dutribution  has  again  impliedly  repealed 
the  advancement  clauHcti  of  the  Inheritance  Act. 

An  advancement  under  the  Provincial  Act  will  not  b« 
brought  in  for  the  benefit  of  a  widow,  or  a  father,  the  object 
being  the  Haine  as  in  The  Statute  of  Ditiribution,  viz.,  "To 
make  all  the  aharea  of  the  children  in  such  real  and  per- 
aonal  estate  and  advancement  to  be  equal,  as  nearly  as  can 
be  estimated"  (x). 

As  in  the  case  of  The  Statute  of  Distribution,  so  under 
the  Provincial  statute,  nothing  is  taken  away  from  the 
child  who  has  beeu  advanced,  but  if  his  advancement  is 
"equal  or  superior  to  the  amount  oit  the  share"  of  the  child, 
be  is  excluded  from  sharing  in  the  distribution  of  realty 
and  personalty  (y) ;  and  if  his  advancement  is  leaa  than 
the  share  he  is  entitled  to  receive  enough  to  equalize  his 
share  with  the  others. 

So  also  maintenance  and  education,  and  the  giving  of 
money,  without  a  view  to  a  portion  or  settlement,  are  not 
to  be  deemed  an  advancement  under  the  Aet  (•). 

(«)  R.S.O.  c.  127,  ■.  81. 

iy)  8.  00. 
(e)  S.  63. 
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Where  children  and  their  descendants  fail,  the  statute 
prescribes  the  next  of  kin  as  the  persons  to  take.    If  there 
w  a  widow  she  takes  the  whole  estate,  as  we  have  seen,  if  it 
does  not  exceed  $1,000.    But  where  it  doe.  exceed  that  sum 
3he  takes  a  preferential  payment  of  $1,000,  and  the  residue 
IS  distributed  as  if  it  were  the  whole  estate  of  the  intestate 
She  then  takes  an  additional  share  under  The  Statute  of 
Dtstnbution  if  she  elects  to  abandon  dower.    And,  subject 
to  this,  the  nghts  of  the  next  of  kin  will  be  considered 

The  provision  for  next  of  kin  made  by  the  statute  is  as  fol- 
lows:- In  cevs  there  be  no  children,  nor  any  legal  repre- 
sentatives of  them,  then  one  moiety  of  the  said  estate  shall 
be  allotted  to  the  vife  of  the  intestate,  and  the  residue  of 
the  said  estate  shall  be  distributed  equally  to  every  of  the 
next  of  kindred  of  the  intestate  who  are  in  equal  degree 
and  those  who  legally  represent  them"  (a).    "Provided 
that  there  be  no  representations  admitted  among  collaterals 
(o)  R.8.0.  c.  336,  ».  2.  ad  fin. 
18— Abv. 
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after  brothers'  and  sisters'  children,  and  in  case  there  be 
no  wif e^  then,  all  the  said  estate  shall  be  distributed  equally 
to  and  amongst  the  children,  and  in  case  there  be  no  child, 
then,  to  the  next  of  kindred  in  equal  degree  of,  or  unto  the 
intestate,  and  their  legal  representatives  as  aforesaid,  and 
in  no  other  manner  whatsoever"  (b). 

1.  Posthumous  Relatives  and  Half-Blood. 

Children  en  ventre  sa  mete  at  the  time  of  the  intestate's 
death  who,  if  they  had  been  bom  at  that  time  would  have 
taken  as  next  of  kin,  are  entitled  to  share.  It  has  already 
been  pointed  out  that  by  the  Inheritance  Act,  "descendants 
and  relatives  of  the  intestate  begotten  before  his  death,  but 
bom  thereafter,  shall  in  all  cases  inherit  in  the  same  manner 
as  if  they  had  been  bom  in  the  lifetime  of  the  intestate  and 
had  survived  him"  (c). 

So  also  the  half-blood  ♦ake  equally  with  the  whole  blood, 
though  at  one  time  it  was  held  that  the  half-blood  should 
have  but  half  a  share  {d) .  And  so  where  a  man  died  leaving 
brothers  of  the  whole  blood  and  sisters  of  the  half-blood,  it 
was  held  that  the  half-blood  took  equal  shares  with  the  whole 
blood,  for  they  are  in  the  same  degree  to  the  intestate  as 
his  brothers  of  the  whole  blood,  there  being  one  degree  to 
the  father  of  all  of  them  in  each  case,  and  then  one  degree 
to  the  intestate  (e). 

The  next  of  kin  are  to  be  ascertained  by  the  rules  of  the 
civil  law  (/),  as  has  been  already  pointed  out  (flr). 

(6)  Ibid.  B.  8. 

(c)  R.S.O.  c.  127,  B.  57.  By  section  37  of  this  Act  this  clmus« 
applies  to  persons  dying  after  the  passing  of  The  Devolution  of 
Ettatea  Act. 

(d)  WinoheUea  v.  NorcUtTe,  1  Vem.  403. 

(e)  Smith  v.  Traoy,  1  Mod.  209;  2  Mod.  204:  Crooke  y.  Watt, 
2  Vem.  124. 

if)  Lloyd  V.  Tench,  2  Ves.  Sr.  214. 
ig)  Ante,  p.  245. 
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2.  Father  and  Brothers. 
The  father  of  the  intestate,  being  related  to  him  in  the 
first  degree,  formerly  took  the  whole  estate  to  the  exclusion 
of  all  others  (h),  or  shared  it  with  the  wife  of  the  intestate,  - 
if  he  left  one  (»).  But  by  The  Devolution  of  Estates  Act, 
it  is  enacted  that  "When  a  person  shaU  die  without  leaving 
issue,  and  intestate  as  to  the  whole  or  any  part  of  his  real 
or  personal  property,  his  father  surviving  shall  not  be  en- 
tided  to  any  greater  share  under  the  intestacy  than  his 
mother  or  any  brother  or  sister  surviving"  (;). 

In  Be  Colguhoun  {k)  this  clause  was  construed  to  mean 
that  the  father  took  equally  with  the  mother  and  sister  of 
the  intestate  to  the  exclusion  of  his  niecea    But  this  case 
was  overruled  by  the  Court  of  Appeal  in  Walker  v.  AUen  (1} 
where  upon  an  exactly  similar  state  of  facts  nephews  were 
included  with  the  father  and  brothers  and  sisters  of  the 
intestate.    In  both  of  these  cases  the  question  at  issue  was 
not  as  to  the  right  of  the  father,  but  as  to  the  right  of  the 
children   of   a   deceased  brother.     Walker  v.  Allen  must 
therefore  be  read  in  that  light    And  when  it  is  said  that 
the  decision  in  Be  Colquhoun  was  wrong  in  declaring  that 
the  design  of  the  clause  was  "that  the  mother,  brother  or 
sister  surviving  shall  share  equally  with  the  father,"  that 
expression  of  opinion  must  be  taken  in  the  qualified  sense 
(qualified  by  the  facts)  that  it  was  wrong  in  excluding  the 
nephews  and  nieces.    It  is  true  that  the  father  is  not  de- 
clared to  have  an  equal  share,  but  is  declared  to  have  no 
greater  share  than  the  mother,  brother  or  sister  surviving. 
But  he  must  at  least  have  an  equal  share  with  mother, 
brother  or  sister  if  he  is  to  have  anything.    That  is  to  say' 

(»)  Blackhorouph  v.  Davis,  1  P.  Wnw.  61. 

(t)  Keilway  v.  Keilwajf,  2  P.  Wnw.  344 

(/)  8.  6. 

(*)  26  Ont.  R.  104. 

(I)   24  App.  R.  336. 
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that  whereas  before  the  statute  the  father  would  have  taken 
all,  he  is,  since  the  statute,  to  have  no  greater  share  than  the 
mother,  brother  or  sister  would  have  taken  if  they  had  been 
the  only  survivors.  As  they  would  in  that  case  take  equally, 
so  the  father,  when  he  survives  with  them,  takes  no  greater 
share  than  they,  which  must  mean  an  equal  share  with 
them.    Otherwise  they  would  all  take  nothing. 

3.  Brothers  and  Grandparents. 

Brothers  and  sisters  are  related  to  the  intestate  in  the 
second  degree,  and  so  are  grandparents.  But,  if  the  intes- 
tate left  grandparents  and  brothers  and  sisters,  the  grand- 
parents were  excluded,  the  reason  apparently  being  that 
that  was  the  settled  rule  of  the  Ecclesiastical  Courts  before 
The  Statute  of  Distribution,  and  that  the  statute  was  in- 
tended to  confirm  it  (m).  And  now,  by  The  Devolution  of 
Estates  Act,  it  is  enacted  as  follows:— "Nor  shall  a  grand- 
father or  grandmother  of  a  person  dying  intestate  share 
in  competition  with  a  surviving  father,  mother,  brother  or 
sister"  (n). 

The  inclusion  of  the  father  in  this  enactment  arises  out 
of  his  being  put  in  the  class  with  brothers  and  sisters  by  the 
former  part  of  the  section.  There  can  be  no  other  reason, 
for  a  grandfather  never  could  before  this  enactment  have 
competed  with  a  father,  being  one  degree  more  remote. 

4.  Grandparents  and  Uncles. 

Where  the  intestate  leaves  grandparents  and  uncles  or 
aunts,  the  grandparents,  who  are  related  in  the  second  de- 
gree, take  in  preference  to  the  uncles  or  aunts,  who  are 
related  in  the  third  degree  (o).  But  great  grandparents 
would  share  equally  with  uncles  and  aunts  (p). 

(m)   Evelyn  v.  Evelyn,  3  Atk.  782. 

(n)   S.  6,  ad  fin. 

(o)  Blaokhorough  v.  Davit,  1  P.  Wms.  41. 

(p)  Lloyd  V.  Tench,  2  Ves.  Sr.  at  p.  215. 
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5.  Grandparents. 
Where  the  intestate  leaves  his  grandfath'^r  on  his  father's 
Bide,  and  his  grandmother  on  his  mother's  side,  they  take 
equally,  being  in  equal  degree  related  to  him  (q). 

6.  Uncles  and  Nephews. 
Aunts  and  nieces,  uncles  and  nephews,  are  all  related 
to  the  intestate  in  the  same  degree,  and  share  equaUy  per 
capita  in  their  own  right  (r). 

7.  Mother  and  Brothers  or  Nephews. 
Before  the  statute  of  1  Jac.  2,  c.  17(«).  if  the  intestate 
left  no  wife,  child  or  father,  his  mother  was  entitled  to  the 
whole  estate.    But  by  the  statute  just  referred   to  it  irf 
enacted  that,  "If  after  the  death  of  a  father  any  of  his 
children  shall  die  intestate  without  wife  or  children  in  the 
lifetime  of  the  mother,  every  brother  and  sister,  and  the 
representatives  of  them,  shall  have  an  equal  share  with  her 
anything  in  section  2  of  this  Act  to  the  contrary  notwith- 
standing."   Although  this  clause  expressly  says  "without 
wife  or  children,"  it  has  been  held  that  where  a  wife  was 
left,  but  no  children,  the  wife  took  her  moiety  and  the 
mother  and  brothers  and  sisters  of  the  intestate  and  his  two 
nieces  took  the  other  moiety  in  equal  shares.    The  statute 
was  said  to  mean  that  in  every  case  where  the  mother  would 
before  the  statute  have  taken  the  whole,  the  brothers  and 
sisters  of  the  deceased  should  now  share  with  her,  and  where 
before  the  statute  the  mother  would  have  been  entitled  to 
the  half,  the  brothers  and  sisters  of  the  intestate  should  now 
share  that  half  with  the  mother  (t). 

(9)  Blackhorough  v.  Doing,  1  p.  Wms.  at  p.  63 

{»)   Now  R.S.O.  c.  336,  s.  6. 

(t)  Keilicay  v.  Keiltoay,  2  P.  Wms.  344. 
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So  also  the  clause  in  question  postulates  the  existence 
of  brothers  or  sisters,  by  usmg  the  phrase  "Every  brother 
and  sister  and  the  representatives  of  them."  But  in 
Stanley  v.  Stanley  (u),  where  the  intestate  left  a  wife, 
mother  and  several  nephews  and  nieces,  it  was  held  that 
though  there  was  no  brother  or  sister  living,  the  mother 
must  share  with  the  nephews  and  nieces.  One-half  was 
given  to  the  wife,  one-quarter  to  the  mother,  and  the  re- 
maining quarter  to  the  nephews  and  nieces  to  be  divided 
equally  amongst  them. 

This  clause  is  to  be  construed  as  part  of  The  Statute  of 
Distribution,  and  consequently  representation  is  not  allowed 
beyond  brothers'  and  sisters'  children  (v). 

The  half-blood  are  included  in  this  clause.  Consequently, 
a  mother  shares  with  the  half-brothers  and  half-sisters  of 
her  intestate  child  (w). 

8.  Bepresentation  Among  Next  of  Kin. 

The  next  of  kin  take  in  their  own  right  as  persons  desig- 
nated by  the  statute,  per  capita.  And  so,  if  an  intestate 
leaves  a  deceased  brother's  only  son  and  ten  children  of  a 
deceased  sister  or  half-sister,  the  ten  children  of  the  de- 
ceased sister  or  half-sister  take  ten  parts  out  of  eleven,  and 
the  son  of  the  deceased  brother  one  part(a;).  Legal  repre- 
sentatives, i.e.,  descendants  of  next  of  kin,  are  not  permitted 
amongst  collaterals  to  take  the  shares  of  their  parents,  unless 
they  are  brothers'  or  sisters'  children.  So,  where  an  intes- 
tate left  two  nephews  and  a  niece,  and  children  of  a  nephew 
who  died  before  him,  the  deceased  nephew's  children  were 
excluded  ( J/). 

(u)   1  Alk.  465. 

(«)  Ibid. 

(tr)  Jeuopp  V.  Watson,  1  M.  &  K.  66S. 

(ir)  Boioert  y.  LittletBOod,  1  P.  Wma.  694. 

(y)  Crowther  v.  Cawthra,  1  Ont.  R.  128,  and  caaea  there  cited. 
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9.  Mode  of  Sharing. 

Where  aU  those  entitled  to  share  are  in  equal  degree  of 

consanguinity  to  the  intestate  they  take  per  capita  in  their 

own  right.   But  where  some  take  by  representation,  as  in  the 

case  of  children  of  deceased  brothers  and  sisters,  and  others 

m  their  own  right,  as  brothers  and  sisters,  the  chUdren  of  the 

deceased  brothers  and  sisters  take  per  stirpes,  i.e.,  the  share 

which  their  parents  would  have  taken.    Thus,  aU  brothers 

and  sisters  take  per  capita.  AU  chUdren  of  deceased  brothers 

and  sisters  (there  being  no  brothers  and  sisters  surviring) 

take  per  capita,  because  they  are  next  of  Mn  and  take  in 

their  own  right.  But  where  there  are  brothers  and  children 

of  a  deceased  brother,  the  brothers  are  next  of  Mn,  and 

take  in  their  own  right,  and  the  ciiildren  of  the  deceased 

brother  take  as  his  representatives  («). 

(«)  See  Llovd  v.  Tench,  2  Ves.  Sr.  at  p.  815. 
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1.  Statutory  Powers  of  Sale,  etc. 

When  land  devolves  upo-  executors  under  The  Devolu- 
tion of  Estates  Act,  they  are  uivested  with  the  fee  simple 
for  the  time  being,  and  hold  the  land  in  right  of  property. 
When  they  convey  during  this  period,  they  do  not  exercise 
a  statutory  power,  but  actually  convey  the  estate  of  the  de- 
ceased owner  which  is  vested  in  them  (a). 

As  long  as  the  property  in  the  land  remained  in  them 
until  conveyance,  there  was  no  need  to  resort  to  any  statu- 
tory power,  as  such.  But  since  the  amendments  which  have 
been  made  to  the  original  Act  under  which  the  land  shifts 
into  the  beneficiaries,  it  becomes  of  import..nce  to  observe 
that  the  powers  given  to  executors  and  administrators  with 

(o)  Allen  V.  Hever,  4  O.L.R.  at  p.  312. 
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the  will  annexed  by  The  Trustee  Act  may  still  be  exercised 
although  the  right  of  property  may  have  passed  from  them 
to  the  beneficiaries  (o). 

These  statutory  powers  are  for  the  purpose  of  enabling 
executors  and  others  to  raise  money  to  pay  debts,  legacies 
or  other  sums  charged  on  lands,  where  no  specific  power  is 
given  by  the  will,  or  no  devise  is  made  for  the  purpose    By 
8.  16  of  The  Trustee  Act  (c)  it  is  provided  that  where  by 
any  will  coming  into  operation  after  18th  September,  1865 
"a  testator  charges  his  real  estate,  or  any  specific  portion 
thereof,  with  the  payment  of  his  debts,  or  with  the  payment 
of  any  legacy  or  other  specific  sum  of  money,  and  devises 
the  estate  so  charged  to  any  trustee  or  trustees  for  the  whole 
of  his  estate  or  interest  therein,  and  does  not  make  any  ex- 
press provision  for  the  raising  of  such  debts,  legacy  or  sum 
of  money  out  of  such  estate,  the  said  devisee  or  devisees  in 
trust,  notwithstanding  any  trusts  actually  declared  by  the 
testator,  may  raise  such  debt,  legacy  or  sum  of  money  as 
aforesaid   by   a   sale   and  absolute  disposition,  by  public 
auction,  or  private  contract,  of  the  said  real  estate  or  any 
part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in  one 
mode  and  partly  in  the  other"  (d).    This  clause  applies 
only  to  devisees  in  trust  and  not  to  executors  (e),  and  if  the 
executors  are  also  devisees  in  trust,  it  is  in  the  latter  and 
not  the  former  capacity  that  they  act  when  selling  for  the 
purpose  of  paying  the  charge.    But  by  s.  18,  when  such  a 
chai^fc  is  made,  and  the  testator  does  not  devise  the  land  to 
trustees  for  his  whole  interest  therein,  the  executor  or  exe- 
cutors for  the  time  being  (if  any)  have  the  powers  which 
devisees  in  trust  would  have   had   if   the  land  had  been 

(B)  See  2  Edw.  VII.  o.   17.  88.   1  and  2.     Even  without  thia 
enartment  the  powe«  could  no  doubt  have  been  exercLr   S^  ante 

(c)   R.S.O.  c.  129. 

id)  Taken  from  22  4  23  V.  c.  35,  s.  14  (Imp.). 

(e)   See  Farwell  on  Powers,  2nd  ed.  87. 
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devised  to  them ;  aod  nich  powen  devolve  upon  the  penon 
or  persons  in  whom  the  executorship  for  the  time  being  is 
vested  (/).  The  conditions  for  raising  the  power  are  the 
same  in  each  case,  but  the  persons  to  exercise  the  power 
under  the  different  circumstances  are  different 

2.  When  the  Powers  are  Raised. 

The  conditions  necessary  for  the  application  of  these 
sections  are  as  follows: — 

(a)  There  must  be  a  charge  of  the  real  estate,  or  some 
specific  portion  thereof,  with  payment  of  debts,  a  legacy,  or 
some  specific  sum  of  money. 

(b)  There  must  be  no  express  provision  in  the  will  for 
the  raising  of  the  debts,  legacy  or  sum  of  money,  out  of  the 
estate. 

(c)  If  the  estate,  so  charged,  be  devised  to  trustees  for 
the  whole  estate  or  interest  of  the  testator  therein,  such 
trustees  are  given  a  powei  to  sell  or  mortgage. 

(d)  If  the  land,  so  charged,  is  not  devised  so  as  to  vest 
the  whole  estate,  -r  interest  of  the  testator  in  trustees, 
then  the  executor  for  the  time  being  may  exercise  the  power. 

(e)  These  provisions  do  not  apply  where  there  is  a 
beneficial  devise  of  the  land  charged  specifically  with  pay- 
ment. 

3.  Charge  of  Debts. 

The  first  enquiry  must  therefore  be.  What  is  a  charge  of 
debts  Y 

(a)  A  mere  authority  to  pay  debts  does  not  constitute  a 
direction  to  pay  so  as  to  charge  the  realty.  Therefore, 
where  a  testator  gave  power  to  his  executors  "to  adjust 
and  pay  all  claims  made  upon  my  estate,"  it  was  held  that 
the  executors  had  no  right  to  sell  realty  (g). 

if)  Taken  from  22  &  23  V.  c.  35,  b.  16  (Imp.). 

(g)  Re  Head's  Trustees  A  Macdonald,  45  Ch.  D.  310. 
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There  murt  be  a  direction,  not  a  mere  authority,  to  pay. 
Thu«  the  word«,  "I  will  and  direct  that  my  ju«t  debts, 
funeral  and  testamentary  expenses  be  paid  and  satisfied" 
are  held  to  constitute  a  charge  on  lands(A) ;  and  similar 
directions  varying  in  form,  but  not  in  substance,  have  the 
like  eflPect  (»), 

Such  expressions  as  "My  debts  being  first  satisfied,  I 
devise,  etc."(j) ;  ^' After  payment  of  all  my  just  debts,  etc., 
I  give,  etc."(Af) ;  indicate  very  clearly  that  the  devise  is  not 
to  be  effectual  until  debts  are  paid,  which  is  a  clear  charge 
of  debts  on  the  subject  matter  of  the  devise.  But  such  ex- 
pressions are  not  necessary  in  order  to  constitute  a  charge, 
nor  does  the  theory  depend  upon  the  use  of  such  expres^ 
sions  as  "in  the  first  place,"  etc. (I). 

There  is  a  distinction  between  a  general  direction,  by 
which  an  implied  authority  arises  in  the  executors  to  pay 
debts  out  of  realty,  and  an  express  direction  to  the  executors 
to  pay  them,  by  which  no  such  charge  axvanaill). 

"The  authorities  further  determine,  that  where  the  tes- 
tator  gives  a  general  direction  that  his  debts  shall  be  paid, 
this  amounts  to  a  charge  of  the  debts  generally  on  the  real 
estate,  at  least  in  all  cases  where  the  real  estate  is  after- 
wards disposed  of  by  the  will,  which  is  the  case  here.    But 

(A)  Clifford  V.  Leu)i»,  6  Madd.  33. 

(f)  Harris  v.  Ingledew,  3  P.  Wms.  91. 
(*)  Shallcrosa  v.  Finden,  3  Ve«.  738. 
(J)  Clifford  V.  Letci*,  6  Madd.  at  p.  38. 

ities  whireZhThff  *"»?  °^  *I'-  •^*"'.'""'  Williams  upon  the  author- 
Jrir  hi  i!  established  thig  doctrine,  is  worth  reprodu^na:  "A  testa- 
tor by  merelv  directing  his  debts  to  be  paid,  implies  thlt  his  debts 
are  to  be  pa. J  hy  his  executor,  and  therefore  his  executor  has  bvim' 
&  r-rr'  *?/«»;  but  if,  instead  of  mereirrp%.„Tthat  h^ 
debts  are  to  be  paid  by  the  executor,  the  tesUtor  «i«»  w  in  m  manv 
words,  then  the  executor  has  no  power  to  sell!  Reader?shut  u^thy 
SlroSt^fTs^ts^T,^"-  '"'^•'-  '^^  ''°'  0^  authorit^"^^^^ 
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an  exception  obtains  where  the  direction  that  the  debta  shall 
be  paid  ia  coupled  with  the  direction  that  they  are  to  be 
paid  by  the  ezeeutort,  as  is  the  case  here;  in  which  ease  it 
is  amumed  that  the  testator  meant  that  the  debts  should  be 
paid  only  out  of  the  property  which  passes  to  the  ezecu- 
toni"(m). 

But  where  land  is  devised  to  executors,  qud  executors, 
and  there  is  a  direction  to  them  to  pay  debts,  the  land  is 
charged(n). 

And,  if  beneficial  devisees  are  also  appointed  executors, 
the  result  is  the  same(o). 

But  where  land  is  devised  to  one  person,  and  he  and 
another  are  appointed  executors,  and  there  is  a  direction  to 
the  executors  to  pay  debts,  the  land  devised  is  not  charged, 
because  the  devise  to  one  person  beneficially  who  happens 
to  be  appointed  one  of  several  executors,  has  no  relation  to 
the  direction  given  to  the  executors (p). 

Where  executors  receive  beneficially  only  a  small  part 
of  the  property,  tUere  is  no  charge;  thus,  where  there  was 
a  direction  to  executors  to  pay  debts  and  a  devise  to  trustees 
(not  the  executors)  in  trust,  as  to  a  portion  of  the  land,  for 
the  persons  named  as  executors,  it  was  held  that  the  portion 
held  in  trust  for  the  executors  was  not  charged(9).  The 
question  is  always  one  of  intention. 

The  result  of  the  cases  on  directions  to  executors  is  thus 
summed  up  by  Fry,  J.,  in  Re  BaUey(r) : — "I  do  not  think 


Wl^5 


(m)  Cook  T.  Dawson,  29  Beav.at  126;  SD.F.ftJ.  127.  Quaere, 
whether  that  would  not  now  charge  land,  aince  executors  take  it  for 
payment  of  debta. 

(n)  Domeay  v.  Borradaile,  10  Beav.  263;  Bartland  v.  Uurrell, 
27  Beav.  204. 

(o)  Uenvell  v.  Whitaker,  3  Rusa.  343;  Dover  v.  Oregory,  10  Sim. 
303;  Harris  v.  Watkins,  Kay  438. 

(p)  Warren  v.  Davies,  2  My.  &  K.  49.  See  alco  Wasse  v.  Bel- 
singtnn,  3  My.  &  K.  495. 

(9)  3ymons  v.  James,  2  Y.  &  C.C.C.  301. 

(r)   12  Ch.  D.  at  p.  273. 
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that  there  in  any  conflict  in  the  authoritiea.    They  appi>ar 
to  me  to  come  to  thi»-that  where  there  ia  a  direction  that 
the  exeouton  ahall  pay  the  teatator'a  debtn.  followed    /  a 
gift  of  all  his  real  estate  to  them,  either  beneficially  or  on 
tnut,  all  the  debta  will  be  payable  out  of  all  the  eiitate  ao 
given  to  them.    The  Mme  nile  applieii  whether  the  execu- 
torn  take  the  whole  beneficial   interest  aa  in  Henvell  v. 
Wkitaker(i),  or  only  a  life  interest,  as  in  Finch  v.  HaUen. 
Ity(t),  or  no  beneficial   interest  at  all,  as  in  Hartland  v. 
Murrelliu).    But,  in  all  the  cases  in  which  that  has  been 
held,  the  entirety  of  the  liability  has  Ix^n  thrown  on  the 
entirety  of  the  estate.    That  would  not  be  so  in  the  present 
case ;  the  effect  would  be  to  subject  the  part  of  the  testator 'a 
real  estate  which  is  devised  on  trust  for  his  daughters  to  the 
liability,  and  to  exempt  that  which  is  devised  to  his  sons. 
The  case  of  Harrit  v.  Watkint{v)  appears  to  me  to  be  an 
authority  in  favour  of  this  view.      There  Vice-Chancellor 
Wood  said  that  there  is  an  exception  from  the  general  will 
when  there  are  two  or  more  executors  to  whom  unequal 
benefits  are  given  by  the  will,  because  'it  might  appear  im- 
probable from  the  whole  instrument  that  the  parties  taking 
unequal  benefits  were  to  be  liable  to  the  debts  in  unequal 
portions.'    So,  in  the  present  case,  the  effect  of  applying 
the  general  rule  would  be  one  that  it  is  not  probable  was 
intended  by  the  testator,  and  there  being  no  express  words 
of  charge,  I  feel  myself  at  liberty  to  come  to  the  conclusion 
that  there  was  no  intention  to  subject  the  real  estate  devised 
on  trust  for  the  daughter  to  the  payment  of  the  debts." 

Where  there  is  a  general  direction  that  debts  shall  be 
paid,  it  is  not  always  affected  in  its  result  of  charging  the 

(«)   3  Ru88.  343. 
(()   3  Rugg.  345,  n. 

(u)   27  B€«v.  204.    This  passage  is  cited  by  the  Court  of  Appeal 
with  approval:  Re  TanquerapWillaume  rf  Landau,  20  Ch.  D.  at  p. 

(v)   Kay  438. 
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ntlty  by  nuon  of  a  rabtcqaent  rxprwi  dirMtion  to  pay 
debts,  legMiM,  etc.,  out  of  •  tpMiflo  pieee  of  land ;  there  be- 
ioff  nothing  in  thia  ineonairtent  with  the  general  direo- 
tion(itr).  So,  where  there  waa  a  general  direction  to  pay 
debu,  and  in  conciuaion  the  teatator  gave  certain  penon- 
•Ity,  after  and  robject  to  the  payment  of  all  hia  jnat  debta, 
etc.,  it  was  held  that  this  specific  reference  to  payment  of 
debts  out  of  personalty  did  not  relieve  the  land;  for  it  waa 
not  inconsistent  with  an  intention  to  charge  the  i«al  estate 
•Iw  as  an  auxiliary  fund(«).  And  a  general  direction  ia 
not  affected  by  devises  of  particular  portions  of  realty 
charged  with  the  payment  of  specific  sums,  there  being  no 
inconsistency  in  specific  charges  upon  property  subject  to 
a  general  charge(y). 

In  order  to  restrict  the  generality  of  the  charge,  there 
must  be  something  repugnant  to  it  in  the  will,  showing  that 
a  specific  or  particular  fund,  and  not  the  whole,  is  to  be 
devoted  to  payment  of  debts(«).  In  other  words,  a  con- 
trary intention  must  appear  in  the  will. 

The  authorities  are  not  harmonious  upon  the  «oint,  but 
the  beat  exposition  of  the  rule  appears  to  be  this,  that  the 
general  words  raise  a  charge  only  by  implication,  and  the 
implication  does  not  arise  if  there  is  anything  else  in  the 
will  to  explain  specifically  how  the  direction  is  to  be  carried 
out.  Thus,  in  Corter  v.  Cartwright(.a),  there  waa  a  general 
direction  to  pay  debts,  and  a  devise  of  the  residue  of  real 
and  personal  property,  subject  to  and  chargeable  with  pay- 
ment of  debts,  and  it  was  held  that  the  devisee  took  subject 
to  debts,  and  was  entitled  to  sell  in  order  to  pay  them,  ana 

(ic)   Oravet  v.  a~avei,  8  Sim.  43. 
(x)  Price  V.  north,  1  Ph.  86. 
iV)  Taylor  v.  Taylor,  0  Sim.  246. 

,  n  ,*,**,  J'^Er"^  r-  .?''**"^'.2^  l?'"^-  337:  See  also  Jones  y.  wmiamt, 
1  Coll.  156;  Marahall  v.  Omgell,  2  Ch.  D.  700. 

(o)   3Ch.  App.  071. 
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thai  no  graeral  olurge  aroM  out  of  the  general  direction. 
Lord  Justice  Mellith  Mid(6),  "In  fact,  if  you  look  at 
the  worda  of  the  tesUtor,  what  he  aaya  ia  thia ;— In  the  flrit 
part  of  thia  will  he  deairea  all  hia  juat  debta  to  be  dia- 
charged,  and  then,  in  the  aubaequent  part  of  the  will,  aa  far 
•a  regarda  hia  real  eatate,  he  ahe«a  how  that  ia  to  be  carried 
out  by  deviaing  portiona  of  hia  real  eatate  to  J.  J.  and  hia 
heira  ipeeiflcally  charged  with  the  de1>ta.  I  am  therefore 
of  opinion  that  J.  J,  waa  the  proper  person  to  sell  or  mort- 
gage the  estate." 

Where  a  will  opened  with  the  geneml  direction,  which 
oreatea  a  charge  by  implication  only,  and  then  made  an  ex- 
press  direction  that  certain  lands,  naming  them,  except  H. 
•-  I  R.,  should  be  sold  to  pay  debta,  it  waa  held  that  the  ex. 
preaa  direction  aa  to  certain  lands,  excepting  parta  of  them, 
prevented  the  raiaing  of  an  implication  aa  to  all  the  land. 
"He  had  personal  estate,  he  could  not  exempt  from  pay- 
ment of  hia  debta;  he  had  real,  the  whole  particular  part  of 
which  he  might  subject    In  declaring  hia  intent  aa  to  that, 
he  exempta  H.  and  B.  entirely,  reserring  them  aa  a  fund  fr- 
legacies  only.    .    .    .    Therefore,  though  on  the  first  part 
the  court  might  take  the  whole   real  to  be  charged  with 
debts,  yet  aa  tliere  is  no  express  lien  on  the  real  estate  by 
these  general  words,  and  afterwards  he   distributes  such 
part  of  his  real  for  debts,  and  such  for  legacies,  it  is  too 
much  to  lay  hold  on  the  general  words  to  say,  the  whole 
should  be  charged  with  payment  of  debts  "(c). 

But  where  "any  specific  portion"  of  the  land  (to  use  the 
words  of  the  statute)  is  charged,  and  "the  estate  so 
charged"  is  deAised  to  trustees,  the  part  so  charged  is  sub- 
ject to  the  statutory  power— the  reading  being  as  follows: 
— "The  said  devisee  or  devisees  in  trust    .    .    ,    may 


(6)  At  p.  077. 

(c)  Thomat  v.  Britnell,  2  Ves.  8r.  at  p.  314. 
v.  Oravet.  I  Keen  845. 


if 


See  alio  Falmer 


M 


288 


POWERS   UNDER  THE  TRUSTEE  ACT. 


Hi 


1  .: 


raise  such  debt    ...    by  a  sale  and  absolute  disposition 
...    of  the  sold  real  estate,  etc." 

4.  No  Provision  for  Raising  Money. 

(b)  There  must  be  no  express  provision  in  the  will  for 
the  raising  of  the  debts,  etc.  If  there  is  an  express  power, 
it,  of  course,  must  be  followed,  the  statute  being  designed 
to  give  a  power  only  where  none  is  given  by  tlie  will. 

5.  Estate  Devised  for  Testator's  Whole  Interest. 

(c)  The  estate,  so  charged,  must  be  devised  to  trustees  for 
the  whole  estate  or  interest  of  the  testator  therein.  If  so 
devised  the  trustees  may  sell;  if  not,  they  cannot  do  so. 
And  where  trustees  are  invested  with  the  powers,  any  per- 
son in  whom  the  estate  is  vested  by  survivorship,  descent  or 
devise,  or  any  person  appointed  by  the  High  Court  to  suc- 
ceed to  the  trusteeship,  may  exercise  the  power (d). 

In  Re  Adams  &  Perry's  Contract (e),  Stirling,  J.,  said, 
"Now,  for  the  existence  of  the  power  thus  conferred  two 
things  are  essential :  first,  that  there  should  be  a  charge  of 
the  real  estate  with  the  payment  of  debts  or  legacies  or  other 
specific  sums  of  money ;  and,  secondly,  that  the  real  estate 
so  charged  should  be  devised  to  a  trustee  or  trustees  for  the 
whole  of  the  testator's  estate  or  interest  therein."  And 
finding,  on  the  interpretation  of  the  will  in  question,  that 
the  trustees  did  not  take  the  fee,  he  held  that  they  had  no 
power  of  sale,  though  there  was  a  charge  of  debts. 

The  point  was  not  argued  as  to  whether  the  executors 
could  have  sold  under  a  section  of  the  Act  now  to  be  con- 
sidered. 

6.  Estate  Not  Devised  for  Testator's  Whole  Interest. 

(d)  If  the  land,  so  charged,  is  not  devised  so  as  to  vest 
the  whole  estate  or  interest  of  the  testator  in  the  trustees, 

id)   S.  17. 

(c)   L.R.   (18!»9)   1  Ch.  nt  p.  558. 
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then  the  executor  for  the  time  being  may  exercise  the 
power. 

Thus,  in  Re  Bradburn  <fe  Turner (f),  the  testator  ap- 
pointed his  three  sons  to  be  executors  and  directed  them  to 
pay  his  debts;  he  then  made  various  devises  and  bequests 
to  members  of  his  family,  and  declared  that  the  dispositions 
were  "subject  to  the  payment  of  all  my  lawful  and  just 
debts."  It  was  held  that  the  case  fell  within  section  18 
and  that  the  executors  had  a  power  of  sale,  the  estate  not 
being  vested  in  trustees. 

The  power  may  be  exercised  by  one  or  more  executors 
who  have  taken  probate,  others  renouncing  (f/). 

It  is  important  to  observe  also  that  under  a  statute  of 
the  reign  of  Heniy  VIII(A),   any   executor  or  executors 
who  •  shall  take  upon  him  or  them  the  care  and  charge  of 
the  said  will"  may  validly  make  a  sale,  where  the  will  di- 
rects lands  to  be  sold  by  the  executors,  "an^  a  conveyance 
by  such  executor  or  executors  shaU  be  as  valid  and  effect- 
ual in  law  as  if  all  of  the  executors  named  in  the  will  had 
jomed  therein."    This  clause  is  declared  to  be  "subject  to 
the  provisions  of  The  Devolution  of  Estates  Act. ' '    Whether 
this  means  that  such  powers  are  to  be  exercised  only  in  cases 
m  which  the  executors  are  subject  to  that  Act,  that  is  to 
say,  while  they  have  any  power  under  that  Act,  or  whether 
it  means  that  these  powers  are  suspended  while  the  land  is 
vested  in  the  executors  under  The  Devolution  of  Estates 
Act,  and  that  after  the  force  of  that  Act  is  spent  the  powers 
under  this  clause  arise,  has  yet  to  be  determined.    The  lat- 
ter is  the  more  beneficial  sense.    The  clause  in  question  is 
generally  grouped  by  text  writers  with  the  clauses  of  the 
statute  now  in  review,  and  treated  as  auxiUiaiy  thereto(t). 

if)  3  O.LJI.  361. 

(0)  Re  Fiaher  d  Batlett,  13  L.R.  Ir.  646  (1886). 
(»)  21  Hen.  VIII.  c.  4,  b.  Ij  now  R.S.O.  c.  337,  ■.  12. 
(»)   See  Farwell  on  Powers,  2nd  ed.  pp.  89,  90. 
19— Abii. 


^^f 


290 


HOWER8    UNDER   THE   TRUSTEE   ACT. 


yrTF. 


The  possession  of  this  power  would  be  very  important  in 
such  a  case  as  Be  Pawley  d  London  and  Prov.  Bank{j), 
where  probate  was  granted  to  some  only  of  the  executors, 
the  right  being  reserved  to  an  absent  executor  to  come  in 
and  prove,  and  where  it  was  held  that  all  the  executors  be- 
ing invested  with  the  fee  by  devolution  under  the  Act 
should  join  in  the  conveyance.  In  supIj  a  case  if  ♦»•— . 
were  a  direction  to  pay  debts,  the  acting  executors... 
make  title  under  the  clause  in  question,  provided  that  the 
words  "subject  to,"  etc.,  do  not  restrict  the  generality  of 
the  enactment. 

By  section  19  of  the  Act  purchasers  or  mortgagees  are 
not  bound  to  inquire  whether  the  powers  conferred  by  the 
previous  sections  have  been  duly  and  correctly  exercised  by 
the  person  or  persons  acting  in  virtue  thereof  (fc). 

And  purchasers  or  mortgagees  need  not  see  to  the  appli- 
cation of  the  purchase  money,  but  may  assume  that  the 
trustee  or  executor  is  dealing  with  the  land  for  the  purposes 
of  administration ({). 


7.  Devise  Subject  to  Charge. 

(e)  These  provisions  do  not  apply  where  there  is  a 
beneficial  devise  of  the  land  charged  specifically  with  pay- 
ment. 

The  provisions  made  by  the  sections  which  have  just 
been  under  consideration  are,  by  section  20,  declared  not  to 
"extend  to  a  devise  to  any  person  or  persons  in  fee  or  in 
tail,  or  for  the  testator's  whole  estate  and  interest,  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of 
any  such  devisee  or  devisees  to  sell  or  mortgage  as  he  or  they 
may  by  law  now  do." 


(;■)  L.R.  (1900)  1  Ch.  58. 

(fc)   And  see  Re  Bradbum  d  Turner,  3  O.L.R.  at  pp.  362,  353. 
(I)  Corser  v.    Cartwrlght,  L.R.   7   H.L.    731;    Mte  Tanquerau- 
Willaume  i  Landau,  20  Ch.  D.  465. 
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The  only  case  in  which  this  section  has  received  judicial 
construction  .«  He  Wilson,  Pennington  v.  Payneiin).    I„ 
Uiat  case  there  was  a  devise  to  two  persons  for  life  with  re- 
mainder over.    Kay,  J.,  said  :-"lt  is  argued  that  where  an 
entate  is  devi..d  in  that  way  there  is  no  power  for  the  ex- 
ecutors  to  mortgage.    I  entirely  dissent  from  that  view     It 
s^ms  to  me  t^^  t  the  meaning  of  the  statute  is  unmistakable 
The  meaning  ,.  that  where  a  testator  has  devised  his  whole 
estate  and  interest  directly  to  A.,  or  to  A.  and  B.,  or  to  any 
number  of  persons  as  tenants  in  common,  or  as  joint  ten- 
ants in  fee  or  m  tail,  so  that  the  devisee  or  devisees  could 
themselves  mortgage  the  property,  then  the  executors  are 
not  to  have  the  power.    But  where  the  estate  is  devised  by 
way  of  settlement,  so  that  there  is  not  any  individual,  or  it 
might  be  any  number  of  individuals,  who  is  able  to  make  a 
title   o  a  mortgagee,  then  that  is  the  veiy  case  to  which  sec- 
tion 16  [the  Ontario  section  18J  is  intended  to  apply     The 
oppasite  cmstruction  would  make  that  section  devoid  of 
meaning." 

This  case  is  cited  in  FarweU  on  Powers(»),  without 
comment  or  criticism.  And  where  such  an  authoritative 
text  book  passes  the  subject  by,  criticism  is  hazardous 

But  the  case  is  not  satisfactory. 

The  dictum  must  be  understood  with  limitations  If  the 
contrast  were  simply  between  inability  and  ability  on  the 
part  of  the  devisee  to  convey,  and  if  this  were  the  sole  test 
of  the  existence  or  non-existence  of  the  power  in  the  execu- 
tors, the  generality  of  the  previous  section  would  be  much 
restricted.  If  the  case  wei.  interpreted  as  meaning  that 
the  executor  can  convey  only  when  the  devisee  cannot  it 
would  be  impossible  to  reconcile  it  with  many  cases  in  which 
the  power  has  been  exercised. 

(m)   54  L.T.N.S.  600;  34  W.R.  612. 
(n)  2nd  ed.  p.  8S. 
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A  much  broader  distinction  exists  between  cases  within 
the  prior  sections,  and  those  within  section  20. 

Bearing  in  mind  the  distinction  between  a  trust  for  sale 
to  pay  debts,  legacies  or  any  sum  of  money,  and  a  mere 
charge  of  debts  or  specific  sums  upon  land  beneficially  de- 
vised, sections  16  and  18  appear  to  refer  to  and  comprehend 
all  cases  in  which  the  power  is  to  exist  in  trustees  or  execu- 
tors independently  of  the  beneficial  interest — in  othei 
words  where  a  statutory  trust  is  created  which  is  para- 
mount to,  and  exists  notwithstanding,  "any  trusts  actually 
declared  by  the  testator  "(o).  Where  the  land  is  not  de- 
vised to  trustees,  the  executor  is  to  have  the  same  power, 
t.e.,  he  is  constituted  trustee,  with  the  same  paramount 
statutory  trust. 

But  section  20  applies  to  beneficial  devises  in  fee  simple 
or  fee  tail  "charged  with  debts  or  legacies,"  which  creates 
no  trust,  but  merely  gives  to  the  devisee  an  encumbered 
estate. 

The  distinction  between  a  trust  and  a  mere  charge  is 
thus  pointed  out  by  Mr.  Joshua  Williams(p) : — 

"If  a  sum  of  money  be  charged  on  land,  the  owner  of 
the  land  has,  in  a  certain  sense,  a  duty  of  paying  that  sum 
out  of  the  land ;  and  the  owner  of  the  money  has  a  right  to 
oblige  him  to  do  so,  by  filing  a  bill  in  chancery  against  him. 
At  the  same  time  the  owner  of  the  land  is  not  a  trustee,  and 
the  owner  of  the  money  is  not  a  cestui  que  trust.  But  if 
land  be  vested  in  a  person  as  trustee,  upon  trust  simply  to 
raise  and  pay  thereout  to  another  a  sum  of  money,  a  diflfer- 
ent  relation  is  immediately  constituted,  the  legal  owner  of 
the  land  is  a  trustee,  the  owner  of  the  money  is  a  cestui  que 
trusf'iq). 

(o)   See  8.  16. 

(p)   Williams  on  Real  Assets,  p.  61. 

(g)  See  also  Ibid,  at  pp.  40  and  66. 
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In  Hecti«„  20  it  in  declared  that  the  previoua  sections  are 
not  to  affect  the  power  of  any  Hueh  (beneficial)  devisee  or 
.  .-visees  to  sell  or  mortgage  as  he  or  they  may  by  law  now 
'/".    The  Italicized  words  unquestionably  show  that  the  sec 
tion  refers  to  a  class  of  cases  well  understood  at  the  time 
V.Z.,  cases  of  devise,  subject  to  charges,  and  not  trustii 
created  by  a  gene,  d  direction  to  pay.    Colyer  v.  Finch{r) 
falls  withm  this  class,  where  Lord  Cranworth  said  "Where' 
the  estate  is  devised  to  others  or  to  another  chafed  with 
certain  payments  of  debts  or  legacies,  there  that  money  is  to 
be  raised  through  the  instrumentality  of  a  sale  by  the  de- 
visee, and  that  devisee  is  the  person  and  the  only  person 
that  can  make  a  legal  title."     Such  a  case  as  Robson  v 
Jard%ne{s),  would  also  fall  within  section  20.    In  that  case 
there  was  a  devise  iu  fee,  accompanied  by  a  direction  to  the 
devisees  to  pay  a  number  of  pecuniary  legacies.    On  a  bUl 
filed  by  a  legatee  against  the  devisees,  it  was  held  that  the 
land  was  charged  with  payment  of  the  legaciesC*). 

Mr.  Williams,  after  referring  to  the  powers  of  executors 
and  trustees  under  the  previous  sections,  thus  proceeds(tt) : 
—"At  the  same  time  the  power  of  a  devisee  of  lands  simply 
charged  with  debts  to  seU  or  mortgage,  is  recognized  by  the 
18th  section  [the  Ontario  20th  section].    Another  anomaly 
seems  therefore  now  to  have   been  added  to  the  law.      A 
charge  of  debts  is  still  merely  a  charge,  except  in  cases  which 
fall  within  the  14th  and  16th  [the  Ontario  16th  and  18th] 
sections  of  the  Act.    But  in  these  ca.ses  the  testator,  or  the 
legislature  on  his  behalf,  has  created  a  fiduciary  power.    A 
chaise  in  words  has  now  become  a  trust  in  effect.      The 

(r)  6  H.L.C.  905  at  p.  922. 
(«)  22  Gr.  420. 

(«)   Real  assets,  p.  91. 
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erediton  have  penoiu  appointed  to  look  after  them;  and 
the  truatees  and  executors,  when  they  agree  to  act  under 
the  will,  undertake  an  express  trust,  and  such  a  trust  as,  it 
is  presumed,  would  enable  them  (even  should  legacies  only 
be  charged)  to  give  an  effectual  receipt.  .  .  .  This  is 
mentioned  to  show  that  a  trust  is  created(v).  .  .  . 
Again,  it  is  pr»;sumed  that  the  devisee  in  fee  or  in  tail  of 
lands  simply  charged  with  debts,  might  set  up  the  Statute 
of  Limitations(M>)  against  the  creditors ;  but  where  the  trus- 
tees or  executors  have  power  to  sell,  then  the  creditors  would 
lose  nothiut;  by  not  bestirring  themselves,  since  they  have 
trustees  charged  with  the  duty  of  seeing  them  paid." 

Reverting  now  to  the  dictum  in  Be  WUson — if  the  fore- 
going interpretation  of  section  20  be  correct,  then  it  must 
be  under,  tood  with  these  limitations,  viz.,  that  a  mere  charge 
of  debts,  etc.,  upon  land  beneficially  devised  in  fee  or  in  tail, 
does  not  authorize  executors  to  exercise  the  statutory 
power:  the  devisee  merely  takes  an  encumbered  estate,  and 
may  sell  or  mortgage,  not  under  a  power,  because  the  land 
is  his  own,  in  order  to  discharge  his  land  from  the  incum- 
brance. Or  the  chargee  may  bring  an  action  to  realize  his 
money  out  of  the  land.  But  where  the  estate  is  so  devised 
in  settlement  that  the  devisee,  or  collective  devisees,  cannot 
sell  or  mortgage,  then  it  is  not  devised  in  fee  or  in  tail 
within  the  meaning  of  section  20,  and  the  executors  have  the 
powers  given  by  section  18. 

The  case  of  Re  Eddie {x)  is  not  easy  of  explanation,  and 

(t>)  That  is  under  ss.  16  and  18  of  the  Ontario  Statute.  It  may 
be  noticed  that  under  s.  10  the  purchaser  need  not  enquire  whether 
the  powers  are  being  properly  exercised,  which  indicates  their  fiduci- 
ary nature. 

(«)  In  Re  Stephent,  43  Ch.  D.  39,  at  p.  43,  Kay,  J.,  held  that  since 
the  R.  P.  Limitation  Act,  there  was  no  distinction  between  a  charge 
of  money  on  land  and  a  trust  to  pay  it  out  of  land  for  the  purpose  of 
the  Act;  but  at  the  time  Mr.  Williams  wrote  the  distinction  was  of 
importance  in  ascertaining  the  different  classes  of  cases  wliitdt  the 
sections  now  under  consideration  covered. 

(«)  22  Ont.  R.  6M. 
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no  ground  being  rtated  for  the  decision,  it  cannot  weU  stand 
as  a  precedent.    The  devise  was  as  follows:-" I  devise  to 
my  daughter.  Ester  McBean,  the  wife  of  John  McBean,  her 
heirs  and  assigns,  lot    .    .    .    and  I  direct  Ester  McBean 
to  pay  to  my  daughter  Jane  Currie    ...     the  sum  of 
fifty  dollars  within  one  year  after  my  decease. ' '    Ester  Mc- 
Bean, the  devisee,  died    before    the  testator,  leaving  two 
children(i/).     The  executors  proposed  to  sell,  in  order  to 
pay  the  bequest,  and  the  court  made  an  order  to  that  effect 
It  18  difficult  to  see  what  power  the  executors  had.     The 
case  falls  directly  within  section  36  of  The  WiUa  Act  by 
which  the  devise  does  not  lapse,  but  is  interpreted  as  if  the 
devisee  had  died  immediately  after  the  death  of  the  testa- 
tor.   The  facts  are  exactly  similar  to  those  in  Re  ScoU(t) 
where  the  property  devised  was  held  to  be  so  much  the  pro^ 
perty  of  the  deceased  devisee  that  it  was  subjected  to  estate 
duty  a  second  time  on  account  of  the  devisee's  death,  which 
though  It  actually  occurred  before,  yet  by  the  statutory  fic- 
tion was  to  be  treated  as  if  it  had  occurred  after,  the  death 
of  the  testator.    The  land  thus  formed  part  of  the  estate 
of  the  deceased  devisee.    Though  the  executors  might  have 
applied  for  a  caution  to  sell   for  payment  of  debts,  there 
does  not  seem  to  have  been  any  obligation  on  them  to  see 
to  the  payment  of  these  legacies(a). 

In  any  event,  regarded  as  a  devise  subject  to  a  charge 
It  clearly  falls  within  section  20  of  The  Trustee  Act,  and 
the  power  of  the  executors  to  sell  is  expressly  excluded  by 
that  section.  If  the  dovisee  had  survived  the  testator  in 
fact  she  could  have  claimed  the  land  as  against  the  execu- 
tors, and  could  have  made  a  good  title  to  a  purchaser  or 

(a)  LJt  (1901)  1  QA  228. 

(a)   See  cases  cited  in  Shelford,  R.P.  SUt.  388. 
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mortgagee  for  the  purpose  of  relieving  her  land  from  the 
burden  iinpofled  upon  it. 

In   conclusion    the    following   summing   up   may    be 

cited(6):— 

"The  seheine  of  the  Act  appears  to  be  briefly  as  fol- 
lows:—Where  the  testator  has  devised  the  whole  estate 
(qv.  legal)  to  trustees,  they  are  to  sell,  where  he  has  de- 
vised to  uses  in  succession  (i.e.,  not  merely  to  devisees  in 
fee,  or  in  tail),  then  the  executors  are  to  sell.  And  where 
he  has  devised  in  fee,  or  in  tail,  then  the  devisees  are  to  sell. 
If  the  legal  estate  weu  outstanding  {e.g.,  in  a  mortgagee), 
and  the  executors  desired  to  sell  the  equity  of  redemption 
only,  or  to  join  in  a  sale  by  the  mortgagee,  then,  it  is  sub- 
mitted that  the  equitable  power  of  the  executors  remains 
unaffected,  and  that  they  can  sell  and  give  a  good  discharge. 
If  the  legal  estate  is  devised  within  the  meaning  of  section 
14  [Ontario  section  16]  or  the  proviso  in  section  18  [On- 
tario section  20J,  it  appears  to  have  been  assumed  that  the 
executors  are  the  proper  persons  to  give  a  receipt  (see  Cor- 
ser  V.  Cartwright,  L.K.  7  H.L,  731,  at  p.  740,  and  West  of 
England  Bank  v.  March,  23  Ch.  D.  138,  at  p.  151)." 

8.  Testamentary  Power,  No  One  to  Exercise  It. 

Where  there  is,  in  a  will,  a  power,  either  express  or  im- 
plied, to  sell,  dispose  of,  appoint,  mortgage,  incumber  or 
lea.se  any  land,  and  no  person  is  appointed  by  the  testator 
to  execute  and  carry  the  same  into  effect,  the  executor  is  to 
have  the  power  in  as  full  and  ample  a  manner  as  if  he  were 
the  person  appointed  to  exercise  it(c). 

And  where  such  a  power  is  given,  and  no  person  is  ap- 
pointed by  the  will  to  carry  it  out,  "and  letters  of  admin- 
istration with  such  wUl  annexed  have  been  by  a  court  of 


(6)  Farwell  on  Powers,  2nd  ed.  p.  88. 
(c)  S.  21. 
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competent  jurwdietion  in  Ontario,  committed  to  any  per- 
«on,  and  auch  perHon  haa  given  the  additional  aeourity 
before  mentioned(d),  such  person  Hhall  and  may  exerciw, 
every  Huch  power,  and  sell,  dispose  of,  appoint,  mortgage,  in- 
cumber  or  lease  such  real  estate,  and  any  estate  or  interest 
therein,  in  as  full,  large  and  ample  a  manner  and  with  the 
«ime  legal  effect,  as  if  such  last-named  person  had  been  ap. 
pointed  by  the  testator  to  execute  the  power"(e). 

Under  these  two  sections  there  must  be  a  direction  to  sell 
express  or  implied,  and  no  one  named  to  execute  it.  Then 
the  executor,  or  the  administrator  with  the  will  annexed  on 
giving  security  as  required  by  section  58  of  The  Surrogate 
Courts  Act,  may  exercise  the  power  as  if  he  had  been  ap- 
pointed by  the  testator  to  do  so. 

No  doubt  this  section  will  cover  cases  of  charges  of 
debts,  legacies  or  other  sums  of  money,  for  it  covers  all 
cases  of  express  or  implied  powers  without  restriction  as  to 
the  purposes  for  which  they  exist.  Under  section  18,  ex- 
ecutors only,  and  not  administrators  with  the  will  annexed 
could  exercise  the  power(/),  and  this  section  seems  to  sup- 
ply the  defect  and  enable  the  administrator  with  the  will 
annexed  to  exei-cise  the  power  which  the  executor  could  have 
exercised  if  he  had  taken  probate. 

9.  Power  to  Executor,  Administrator  cum  test.  May  Exer- 

cise  It. 

Where  a  power,  either  express  or  implied,  is  by  the  will 
given  to  an  executor  or  executors  to  sell,  dispose  of,  mort- 
gage, incumber,  or  lea.se  any  land,  and  where  letters  of  ad- 
ministration with  the  will  annexed  have  been  granted  to  any 
person,  and  such  person  has  given  the  additional  security 

(e)  8.  23. 

if)  Be  Clay  i  Tetlev,  16  Ch.  D.  3. 
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raqaired  by  aeetinii  58  of  The  Surrogatt  Court$  Act,  Umb 
the  ftdminintnitor  with  the  will  annexed  may  exerdw  th« 
power(p). 

Whnreaii  M>ctionii  21  and  23  authorise  an  exeentor,  or 
an  adminintrator  with  the  will  annexed,  to  exerciae  tht 
power,  where  no  one  ia  appointed  by  the  will  to  exerciae  it, 
Kction  22  provideH  for  the  Gaaeit  in  which  the  power  ia  given 
by  the  will  to  an  executor  or  executor*,  but  the  exeoutor 
doeH  not  act,  iiiid  lettent  uf  udiiiinifltration  with  the  will  an- 
nexed are  granted. 


10.  CoHclutioH. 

The  concltiNiiin  seemfi  to  be  that  unction  16  providea  for 
the  cam  of  a  general  direction  to  pay  debtii,  etc.,  which  eon- 
Ntituten  a  charge  on  the  realty,  and  the  legal  eatate  ia  de- 
vised to  truRtecH  upon  truHtii  other  than  a  trunt  to  pay  debta, 
in  which  caae  the  trunteeH  have  a  paramount  statutory  tmat 
to  pay  the  debtH,  etc.,  and  a  power  to  sell  or  mortgage. 

Section  18  provides  for  similar  cases,  where  there  is  no 
devise  to  trustees,  or  a  devise  which  does  not  invest  the 
trustees  with  the  whole  estate  or  interest  of  the  testator,  in 
which  case  the  executor  becomes  invested  with  the  statutory 
trust  and  has  a  power  to  sell  or  mortgage. 

Section  20  provides  that  the  power  shall  not  exist  in 
trustees  or  executors  where  the  land  is  devised  in  fee  or  in 
tail  to  a  beneficiary  charged  with  payment. 

In  the  former  two  cases  the  purchaser  or  mortgagee  ia 
dealing  with  a  trustee.  In  the  latter,  he  is  dealing,  not  with 
a  trustee,  but  with  the  owner  of  an  estate  charged  or  in- 
cumbered with  a  payment,  and,  if  the  charges  are  not 
debts,  must  see  that  the  charees  upon  the  land  which  he  ia 
buying  or  advancing  money  upon  are  satisfiedCA). 

(9)  S.  82. 

[k)  Williams  on  Real  AsHeta,  p.  68. 
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11.  Time  for  Exercinng  Poweri. 
The  poweni  given  to  execntoni  or  truateen  may  b«  eier- 
ei«ed  at  any  time  within  twenty  yean  from  the  death  of  the 
teaUtor,  without  oblig^  tion  or  liability  to  diaelcMe  whether 
there  are  .my  debtn  unp«id(i).  After  that  period  there  in 
a  preRumption  that  all  dcbt«  have  been  paid,  particularly 
if  a  beneficiary  in  in  po^Newion.  and  enquiry  then  becomeH 
proper(i), 

Salen  have  Iwn  upheld  or  tlirected  at  the  following 
periodn:  Thirtw-n  yeani(*)j  twenty-flve  yeani(i):  twenty- 
■even  year«(».) ;  and  thirty-three  yearfi(n). 

12.  CoHveyanci   in  I'urituuitcc  of  Contract. 

By  Moetion  24  it  Ih  «.naetcd  that  the  execuU.r,  adminin- 
trator  with  the  will  annexed,  or  administrator  of  a  vendor 
who  han  contracted  in  writing  t..  sell  land,  and  baa  died 
without  pr..viding  in  bin  will  for  the  conveyance  thereof,  or 
haa  died  intcHtate,  Hhall  convey  to  the  purchaser,  by  a  con- 
veyance Huch  as  the  vendor  would  have  given,  but  without 
covenants,  except  aa  against  the  actM  of  the  grantcir,  and  such 
conveyance  shall  l)e  as  effectual  as  if  the  deceased  vendor 
were  alive  and  had  executed  the  same. 

It  is  a  question,  since  The  Devolution  of  Estates  Act, 
how  far  this  enactment  is  now  effective.  Where  land  vesta' 
in  executors  or  administrators  under  that  Act,  it  is  to  be 
distributed  amongst  the  heirs  or  devisees  "so  far  as  the  said 
property  is  not  disposed  of  by    .    .    contract,  etc. "  Section 

u^uA   *"  ^'"•«"«'"fW'"/n«me  dt  Landau,  20  Ch.  D.  4a6.      Thit 
1!.rI  (ISWrl  Ch"?  loL  '-"'-'"''•*''=  8*«  «'  »•"•«  *  ''«'•»«•*  Cont^. 

U)  Re  TanquerayWitlaumc  «C  Landau,  20  Ch.  D.  at  pp.  480,  483. 

(fc)   Oreetham  y.  Colton,  34  Beav.  616. 

(J)  Forbes  v.  Peacock,  I  Ph.  717. 

(m)  Sabin  v.  Heape,  27  Beav.  363. 

(«)   Wrig:ey  v.  Bykf     21  B*av.  X\-. 
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M  of  that  Act  pruvide*  fnr  the  vmting  of  th«  Und  "in  th« 
dflvuecN  or  b'im  beneficially  entitled  thereto."  In  other 
wordti  Nvction  13  merely  provide*  for  automatic  diatribution 
at  a  certain  date,  if  the  pemonal  repreaentative  doea  not 
prvviouMly  diNtrihuto,  amongnt  thoae  beneficially  entitled. 
Pro|ierty  the  Niibject  of  a  previous  contract  would  not  ahift 
under  tliiM  elnune,  livcauiie  the  heim  or  deviiieca  are  not  bena- 
flcially  entitled  to  it,  and  therefore  the  executor  or  adminis- 
trator in  any  cafte  would  retain  the  land,  and  by  right  of 
prtiporty  would  be  able  to  convey.  Before  section  13  of  the 
Act  WHM  pHNHcd  there  would  have  been  no  doubt  of  this,  as 
all  laud  puNMcd  to  the  penional  representative  and  remained 
vtfMti'd  in  him  until  conveyed.  And  if  section  13  is  restricted 
in  itM  a|>plic-Hti(m  to  property  passing  to  »  l)eneficiary  as  of 
right,  lis  it  uppoHnt  to  Im,  then  the  result  will  be  the  same. 

AnhuiiiIiiu,  however,  that  cases  may  arise  in  which  the 
powers  gmutcd  by  the  section  in  (picstion  can  be  exercised 
— the  conditions  nect>ssary  for  the  application  of  it  are  (1) 
a  contract  in  writing  for  the  sale  of  the  land;  (2)  intestacy 
of  the  vendor,  or  no  provision  made  by  his  will  for  convey- 
ing the  land  to  the  purchaser;  (3)  liability  of  the  deceased 
vendor  to  \w  called  on  for  a  conveyance  if  he  were  alive. 

(1)  There  must  l)c  a  contract  in  writing.  That  is  to 
say,  the  wh«»le  contract  must  be  in  writing.  It  will  not  be 
sufficient  that  there  should  be  liability  by  reason  of  such  a 
document  as  would  amount  to  a  memorandum  in  writing  of 
the  contract  signed  by  the  deceased  vendor  and  sufficient 
to  satisfy  the  Statute  of  Frauds.  Such  a  memorandum  is 
not  a  contract,  but  is  the  statutory  evidence  of  the  contract. 
Neither  would  a  verbal  contract,  enforceable  by  reason  of 
part  performance,  be  within  the  Act. 

It  is  not  necessary  that  the  purchase  money  should  have 
been  paid  to  the  vendor;  it  is  the  policy  of  this  section  that 
the  hand  which  receives  the  money  should  make  the  convey- 
ance.    But  where  the  purchase  money  has  been  paid  to  a 
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vendor  in  hw  lifetime,  be  become.  •  bare  tnutee  for  tb«  pnr- 
ch«er.  Md  the  legal  e«tate  in  tbat  esM  puM.  to  hia  iht- 
■on.1  representative  under  section  7  of  The  Tnutet  Ael. 

(2)  Secondly,  there  nit»t  be  an  intestacy,  or,  when, 
there  in  a  will,  no  provision  made  in  the  will  for  a  convey- 
ance.  Where  there  is  a  direction  in  the  will  aa  to  convey- 
ance or  disposition  of  the  land  it  constitute,  a  tnut  and 
the  trustee  must  execute  it.  But  where  nothing  i.  uid  in 
the  will,  then  the  executor,  or  the  administrator  with  tl... 
will  annexed  becomes  a  statutory  trustee  to  eonv^. 

(3)  There  must  be  such  a  state  of  circumstance,  a.  that 
If  the  vendor  were  alive  he  would  be  liable  to  convey  This 
•eems  to  .-nount  to  no  more  than  that  there  must  be  an 
enforceable  contract 
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CHAPTER  XXIII. 
D18TRKS8  FOR  Rent  by  Executors  and  Administrators. 

1.  When  Executor  or  Administrator  May  Distrain. 

2.  Tenant  Must  be  in  Possession. 

3.  Where  Tenant  has  Died. 


1.  When  Executor  or  Administrator  May  Distrain. 

By  The  Trustee  Act  (o)  "The  Executors  or  adminis- 
trators of  any  lessor  or  landlord  may  distrain  upon  the 
lands  demised  for  any  term  or  at  will,  for  the  arrears  of 
rent  due  to  such  les.sor  or  landlord  in  bis  lifetime,  in  like 
manner  as  such  lessor  or  landlord  might  have  done  if 
living."  And  "such  arrears  may  he  distrained  for  at  any 
time  within  six  months  after  the  determination  of  the  term 
or  lease,  and  during  the  continuance  of  the  possession  of 
the  tenant  from  whom  the  arrears  became  due;  and  the 
powers  and  provisions  contained  in  the  several  statutes  re- 
lating to  distresses  for  rent  shall  be  applicable  to  the  dis- 
tresses so  made  as  aforesaid." 

This  statute  was  taken  from  an  English  Act  (p),  and  is 
an  infringement  on  the  rule  of  the  common  law  that  the 
distrainor  must  have  in  himself  the  reversion  to  which  the 
rent  is  incident.  This  artificial  right,  of  course,  is  inde- 
pendent of  the  right  of  property.  Now  that  The  Devolution 
of  Estates  Act  vests  the  property  in  the  personal  representa- 
tive, a  distress  might  be  justified  either  by  right  of  property 
or  under  the  statute.    Even  now,  however,  it  might  occur 

(o)   R.S.O.  c.  129,  ss.  13,  14. 

(p)   3  ft  4  Wm.  IV.  c.  42,  ss.  37,  38. 
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that  Jand  would  vest  in  th.  »,o„.r.ci«ri,>s.  .ere  being  some 
an^ars  o  rent  still  due.  a.J  .-  ^^,bt  of  distress  under 
The  Trustee  Act  would  remain  in  the  personal  representa- 

The  right  of  distress  at  common  law  is  incident  to  the 
reversion.  And  although  by  this  statute  it  is  severed  from 
the  reversion,  for  the  time  being,  yet  it  can  nly  exist  while 
the  reversion  exists.  That  is  lo  say,  if  the  reversion  were 
extinguished  by  the  Statute  of  Limitations  the  right  of  dis- 
tress which  is  an  incident  of  it  must  disappear  also. 

2.  Teuatit  Must  be  in  Possesnioti. 

In  order  that  the  right  may  be  exercised  the  statute 

re'":  'mV'^'^  *"'""*  ^-«'"  -»>-  ^he  arrears  became 
due    should    continue  his  possession. "  For  the  elucidation 
of  this  part  of  the  enactment  the  decisions  upon  a  similar 
Phra.se  in  another  statute  may  be  looked  at.    By  a  statute 
of  Anne  (9),  "Any  pem.n  having  rent  in  arrear    .        may 
distrain  for  such  arrea,^  after  the  determination  of  the  said 
ease,  in  the  same  manner  as  he  might  have  done  if  such 
lease  had  not  been  ended  or  determined;    provided  that 
such  distress  be  made  within  the  space  of  six  months  after 
the  determination  of  such  lease,  and  during  the  continu- 
ance of  such  landlord's  title  or  interest,  and  during  the 
l^ssemon  of  the  temnt  from  whom  such  arrears  became 
due. 

The  tenancy  in  such  a  case  must  be  determined  by  lapse 
of  time,  either  natural  at  the  expiration  of  the  term  or  by 
notice  to  quit  (.).  The  statute  does  not  apply  to  a  case 
where  a  tenant  has  committed  an  act  of  forfeiture  and  the 
lease  has  been  determined  by  entry  (s). 

(9)   Now  R.S.O.  c.  342,  8.  2. 

(r)   Doe  V.  Williamg,  7  C.  4  P.  322. 

(*)    O  rim  wood  V.  Moss,  L  R   7  P  P   nf  ■»   qak     v  h     j 
court,  6  T.L.R.  441.  '  '  "'  P"  ^^''  **'"*'o»<'  v.  Brian- 
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Where  a  new  tenancy  is  created  and  the  possession  of 
the  tenant  is  referable  thereto,  it  is  not  such  a  possession  as 
will  enable  a  distress  to  be  made  under  this  enactment  (0- 
The  possession  must  be  an  actual  and  exclusive  possession. 
Hence,  where  a  tenant  left  the  demised  premises  without 
stating  anything  as  to  his  intentions,  but  left  a  cow  and 
some  pigs  on  the  premises,  and  an  incoming  tenant  entered, 
it  was  held  that  the  landlord  could  not  distrain ;  there  being 
no  evidence  that  the  cow  and  pigs  were  left  with  any  inten- 
tion of  retaining  possession  (m).  The  possession  need  not 
be  tortious,  but  may  be  with  the  landlord 's  permission ;  nor 
need  it  be  of  the  whole  of  the  demised  premises  (v). 


■3.  Where  Tenant  has  Died. 

Where  a  tenant  died  in  possession  during  the  term  and 
his  administratrix  continued  in  possession,  and  after  the 
expiration  of  the  term,  a  distress  was  made,  it  was  upheld 
under  this  enactment  (w).  In  a  later  case  (x),  Blackburn, 
J.,  said : — ' '  In  Braithwaite  v.  Cooksey,  indeed,  the  Court 
allowed  a  distress  to  be  good  during  the  possession  of  the 
administratrix ;  but  they  do  not  give  any  reasons  for  their 
judgment,  and  it  seems  to  have  been  a  peculiar  case — ^the 
tenancy  was  not  determined  by  the  death  of  the  lessee,  but 
continued  after  his  death,  so  that  his  administratrix  became 
tenant  under  the  lease;  whence  it  is  clear  that  a  distress 
would  lie  for  rent  which,  accruing  in  the  lifetime  of  the 
lessee,  did  not  fall  due  until  after  his  death  and  in  the  time 
of  the  tenancy  of  the  administratrix;   and  that  may  have 

(«)  Wilkinson  v.  Peel,  L.R.  (1895)  1  Q.B.  518.  See  and  cf.  The 
Registry  Act,  as  to  possession  under  leases  not  requiring  registra- 
tion :  R.S.O.  c.  136,  s.  39,  and  Davidson  v.  McKay,  26  U.C.R.  306. 

(tt)  Ttiylerson  v.  Peters,  7  A.  &  E.  110;  Gray  v.  Stait,  11  Q.B.D. 
at  p.  673,  per  Bowen,  L.J. 

(t!)   Taylerson  v.  Peters,  eupra. 

{to)  Braithioaite  v.  Cooksey,  1  H.  Bl.  465. 

(»)  Turner  v.  Barnes,  2  B.  &  S.  436,  at  p.  463. 
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been  such  a  case.  If  this  is  not  an  explanation  of  that  case 
bvT"H*  T"l  y'  **''"  *  *^°«°^y  •>-  "^^  determined' 
for  witt^^:  *''.*''""*'  ''""*"  °*  "°*  -'^y  "«  ^t™-ed 
the  tenant  fron,  whom  such  arrears  became  due  '  " 

of  th  ?  ""'  ?"■?  *'°""'^  ''*  *'"  determined  by  the  death 
of   he  tenant,  and  his  widow  remained  in  possession,  and  a 

adm r.T  "''''  '^°'  ^'^  ^''''^''''^  "^^  -t  'etters  of 
adm.n.stration,  ,t  was  held  that  the  distress  would  not  lie- 

for  the  term  havang  been  ended  by  the  death  of  the  tenant, 

.t  was  .mpossable  that  he  could  be  in  possession;  his  widow 

be,n,  wrongfully  in  possession  did  not  represent  him  whel 

the  distress  w^  made;   and  the  letters  of  administration 

did  not  re  ate  back  so  as  to  make  her  possession  rightful; 

Ihil  t?        .    T  ""  '^^  °"^  "^  ^"°^  '"^^  potion 
withm  the  words  of  the  statute  («) 

(y)  Ibid. 
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APPENDIX  OF  STATUTES. 

THE  SURROGATE  COURTS  ACT. 

R.8.0.   OHAPTKK  69. 

.lURlSDJCTlLN  AND  POWKRS  OF  SUKROOATE  COUKT8. 

«ran!!d!un*l„1L.''""lj' .""""•'*""•"■    ">'   -"'t^ver  Court 
de^^I^dnal.  Tarts  o7Zu;''\*''"*  "^"  *""  ^^"^^y  "'  "•" 


I'RACTICK. 
Proo/t  to  lead  gram. 

wiu"lct'Lrr„T  7"!"""°"  *°  »  S-^'ogate  Court  for  probate  of 
will  or  letters  of  administrat  on  where  the  teat^tn,  „,  :„*    4  . 

pi  cation,  and  thereupon  and  upon  proof  of  the  will,  or  in  ca»e  of 

S     or"Te«r7ar'":*  ?"'  ""^"^'^  "'^  -t.tate.'pLate  of\h 
^lr*h  ,.'""'"■''"""  <"  *•"'  """^  '"'y  «>«)  may  be  granted 

under  the  seal  of  the  Surrogate  Court  to  which  the  appH«^t^rh^ 
been  ,0  made;  and  the  probate  or  letters  of  administratSrhall  h-e 
eflect  over  the  property  of  the  deceased  in  all  parts  of  Ontario  sub 

IS.':.  '^"r.;r53t  c.  it:r "  "'•  ^-^  -  o-err-v^: 

mini?;  ?"  "'T  "PP"'"'"''"  '»'  probate  of  a  will  or  letters  of  ad- 
nmnst  at,o„  where  the  testator  or  intestate  had  no  fixed  place  of 
abode  ,n  or  resided  out  of  Ontario  at  the  time  of  his  deatrthe  Ilm, 
*an  be  made  to  appear  by  affidavit  of  the  person  o    ale  'o     Tthe 

ceasrf  died  leaving  personal  or  real  property  within  the  county  in 
the  Surroga  e  Court  ot  which  application  is  made,  or  leaving  no  per 
sonal  or  real  property  in  Ontario  as  the  case  may  be  and  th!t  n„H 
of  the  application  has  been  published  at  least  ree^^tsuelS 
n  the  Ontano  Gazette;  and  thereupon  and  upon  proof  of  theTil7„r 
in  case  of  intestacy,  upon  proof  that  the  deceVsed  died  intlstare  '  ' 
bate  of  the  will  or  letters  of  administration,  as  the  case  may  t  may 
be  granted  under  the  seal  of  such  Surrogate  Court;  and  the  p^ratl 


■'ti 


810 


APPENDIX   or  8TATUTKM. 


or  letters  of  admiiiUtratioii  aball  have  effect  over  the  property  of  the 
deccated  in  all  parts  of  Ontario,  lubject  to  limitation  under  eeetion  61 
of  this  Act  or  othfrwise.    K.S.O.  1887,  c.  50,  s.  36;  63  V.  e.  17,  s.  8. 

4t.  If  the  next  of  kin,  usually  residing  in  Ontario  and  regularly 
entitled  to  administer,  happens  to  be  absent  from  Ontario,  the  Surro- 
gate Court  having  jurisdiction  in  the  matter  may,  in  ita  discretion, 
grant  a  temporary  administration,  and  appoint  the  applicant,  or  such 
other  person  as  the  Court  thinks  fit,  to  be  administrator  of  the  pro- 
perty of  the  deceased  person  for  a  limited  time,  or  to  be  revoked  upon 
the  return  of  such  next  of  kin  as  aforesaid.  R.8.0.  18^,  c.  00,  s.  30; 
53  V.  c.  37,  s.  11. 

4S.  The  administrator  so  appointed  shall  give  such  security  as 
the  Court  directs,  and  shall  have  all  the  rights  and  powers  of  a  gen- 
eral administrator,  and  shall  be  subject  to  the  immediate  control  of 
the  Court.    R.S.O.  1887.  e.  50.  ».  40. 


m 

ADMINISTRATION  PENDENTE  LITE. 

S6.  Pending  an  action  touching  the  validity  of  the  will  of  any 
deceased  person,  or  for  obtaining,  recalling  or  revoking  any  probate 
or  grant  of  administration,  the  Court  in  which  an  action  is  pending 
may  appoint  an  administrator  of  the  property  of  the  deceased  per- 
son; and  the  administrator  so  appointed  shall  have  all  the  rights  and 
powers  of  a  general  administrator  other  than  the  right  of  distribut- 
ing the  residue  of  the  property;  and  every  such  administrator  shall 
be  subject  to  the  immediate  control  of  the  Court  and  act  under  its 
direction;  and  the  Court  may  direct  that  such  administrator  shall 
receive  out  of  the  property  of  the  deceased  such  reasonable  remuner- 
ation as  the  Court  thinks  fit.  R.S.O.  1887,  c.  60,  s.  53;  53  V.  c.  17, 
a.  13. 

ADMINISTRATION  WITH  WILL  ANNEXED. 

07.  Where  administration  is  granted  with  the  will  annexed,  a 
bond  shall  (unless  it  is  otherwise  provided  by  law)  be  given  to  the 
Judge  of  the  Court  as  in  other  cases  and  with  like  effect  and  unless 
otherwise  provided  for  by  this  Act  or  the  Rules  or  Orders  relating  to 
Surrogate  Courts  from  time  to  time  in  force,  the  practice  and  pro- 
cedure in  respect  to  such  administrations  an<i  in  respect  to  such  bonds 
and  the  assignment  thereof  shall,  so  far  as  the  circumstances  of  the 
case  will  admit,  be  according  to  the  practice  in  such  cases  in  Her 
Majesty's  Court  of  Probate  in  England,  on  the  6th  day  of  December, 
1869.    R.S.O.  1887,  c.  60.  s.  64. 

08.  In  every  case  where  any  person  applies  to  be  appaiutcd  on 
administrator  with  the  will  annexed  of  a  person  who  died  before  the 
first  day  of  July,  1886,  and  a  bond  is  by  law  required  to  be  given,  he 
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mono,.  .„d  ..«.t,  to  be  received  by  him  'or  or  in  conwauenw  of  th. 

POWKR  AS   TO  APPOINTMENT  OF   ADMINISTRATOR. 

»».  Where  a  pernon  hag  died  wholly  intestate  aa  to  his  oroDertv 
or  leaving  a  will  affecting  property,  but  without  having  apXw  « 
«eeu  or  thereof  willing  and  competent  to  take  probate!  or  whe«  tS 
executor  was  at  the  tin.e  of  tl,-  death  of  .uch  person  reaWelt  out  Jf 
Ontario,  and  it  appear,  to  th.  >  „urt  to  be  nece.«ry  or^I^venienS  L 
»uch  case,  by  reason  of  the  insolvency  of  the  eaUte  oVthe  dJ^^  o^ 

Sh  hi         I    thepcrson  who  if  this  «H!tion  had  not  been  enact«l 
™w  ^  I    K  r  '^"  """"'^  *°  •  "'""t  of  administration  to  .u^ 
property  .shall  not  be  obligatoor  upon  the  Court  to  grant  admS 
tration  of  the  property  of  such  deceased  pe„on  to  the^rson  Tho  [f 
this  section  had  not  been  enacted  would  by  law  have  hTnVntJi^  ! 
.  grant  thereof,  but  the  Court  in  its  discretion  maylprnt^"^^^^^^^ 

the  Court  directs,  and  every  such  administration  may  be  L  Hm  tid 

a.  the  Court  thinks  fit.    R.8.0.  1887.  c.  60.  s.  66;  63  V.  c   ,7  ^7^ 

eO.  After  a  grant  of  administration  no  person  shall  have  power 

iee^aLd'a'Trr  ""'  '*"""•  "'  «^'"'-«e  "^  as  executor  oMhe 
deceased  as  to  the  property  comprised  in  or  affected  by  such  grant 
of  administration,  until  such  administration  has  been  recalled  Tr. 
voked.    R.8.0.  1887.  c.  60.  ..  67;  63  V.  c.  17.  s   16  *" 

^ijy,^  person  entitled  to  take  out  letters  of  administration  to  the 
estate  of  a  deceased  person  shall  be  entitled  to  take  out  such  Irttera 
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limited  to  tht  pemoiMl  Mtatc  of  th«  damowNl,  psoliuivr  of  lh«  rMl 
MUtr.    R.H.O.  1887,  e.  80,  ■.  AS. 

REVOCATION  OK  TEMPORARY  ORANTN. 

W.  In  ea««,  bcfora  th«  revocation  of  any  temporary  administra- 
tion, procr«^iing«  have  been  commeneed  by  or  axainrt  tlie  adminiatra- 
tor  ao  appointed,  the  Court  in  whirh  the  proreedinRa  are  pending  may 
order  that  a  •UKiientlon  be  made  upon  the  record  of  the  revoeation  of 
■uch  adminiitration,  and  of  the  grant  of  probate  or  adminiitration 
which  haa  been  made  conaequent  thereupon,  and  the  proceeding*  ihall 
be  continued  in  the  name  of  the  new  executor  or  administrator,  in  liln 
manner  at  if  the  proceeding!!  had  tieen  originally  commenced  by  or 
againet  such  new  executor  or  adminiiitrator,  but  lubject  to  auoh  con- 
ditiona  and  variation*,  if  any,  a*  the  Court  may  direct.  R.H.O.  1887, 
e.  SO,  *.  59. 


EXEC'  T(  H  RENOUNCING. 

M.  Where  a  ppr*on  renounce*  probate  of  the  will  of  which  he  i* 
appointed  executor  (or  one  of  the  executors),  his  rights  in  respect  of 
the  executorship  shall  wholly  cease,  and  the  representation  to  the  t«*- 
tator  and  the  administration  of  his  efTects  shall  anil  may  without  any 
further  renunciation  go,  dvoive  and  be  committed  in  like  manner  aa 
if  he  had  not  been  appointed  executor.    R.S.O.  1887,  c.  SO,  s.  62. 


CONSTRUCTION  OF  ACT. 

W.  If  any  of  the  provisions  of  this  Act  shall  be  found  to  be  in- 
consistent with  the  provisions  of  The  Devolution  of  Ettatct  Aet,  this 
Act  shall  be  construed  so  aa  to  conform  in  all  respects  with  the  true 
intent  and  meaning  of  The  Devolution  of  E»tate»  Aet.    53  V.  o.  17, 

■.ao. 
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"h  •.  a  of  The  Art  n-niK-cting  th«  Troiwfer  of  Real  Property,  may  tw 
eonveye.!  or  u^i^n.Hl  l.y  any  jn-r^n,  or  ovvr  which  he  h..  any  dUpo. 
i..K  power  whlH.  h..  ,„,.,.  without  the  a,«.nt  of  any  other  penK,n.  « 
erci«,  for  hi.  own  iH-nellt.  nhall  U-  liuhU-  to  «.i«ure  and  !«le  under 
execution  uK«in«l  ,Hch  inrHon,  in  lilce  ...unner  and  on  lilce condition.  .. 

I    Vy  ""''''■  '"  *'''"'■•■  "'"'  ""''•  """^"^  execution,  .nd  the 

•heriir  Hell.nK  the  »«me  n,.,y  ..onve.v  and  HHHi«„  the  «>nie  to  the  pur- 
ch«8er  ,n  the  Kan.e  n.anner  and  with  the  »an.e  effect  ..  the  person 
might  hiniHelf  have  done. 

(2)  The  right  of  a  married  wouian  to  dower  .liall  not  be  deemed 

p^^-ool '"''"'''*'  ""'''■'  """"t'""  '•^f""'  '»"•  death  of  her  hu.b,..d. 
K.H.U.  1887.  c.  H4,  H.  2ii. 


-.  i 

us, 

III 


SALKS  AtJAINST  KXKl!UT(»KS. 

M.  The  title  and  interent  of  a  tertator  or  intestate  in  real  estate 
may  be  seized  and  «ohl  under  a  ju-lginent  an.l  execution  recovered  by 
a  creditor  of  the  testator  or  intestate,  against  his  executor  or  adn.in 
totrator,  m  the  same  manner  and  under  the  »ame  process  that  the 
same  could  be  sold  under  a  judgment  and  execution  against  the  de- 
ceased, if  living.    R.8.O.  1887,  c.  (M.  ».  26;  c.  110  a   14 
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THE  DKVOLITTION  OK  ESTATES  ACT. 

R.8.0.  CHArrim  liT. 

1.  Thit  Act  majr  ba  eltrd   ■■   "Tke  ihvoUHon  of  Uttrntt  Aet  " 
It.8.0.  18fl7,  e.  lOS,  1.  I. 

t.  Swtlon.  3  to  10  incluaivt  of  thU  Art  ahall  appiv  only  to  tlM 
MUtm  ol  pvrMiM  dyinu  i>n  and  a(t«r  thr  Ul  day  of  July,  UM  R  80 
IMT,  r.  lOH.  ■.8. 

*.  Hubjart  a*  abovi-  thU  and  the  next  nevan  Motions  of  thU  Art 
•hall  apply: 

(a)  To  all  ntatm  of  inhrritamv  in  fre  .impir,  or  limited  to  tha 
heir  a*  *pt>cial  owu|mnt/  in  any  t<-nemrat«  or  hereditamenU 
In  Ontario,  whether  eorpon-iil  or  inror|Mireal. 
(6)  To  Rhattela  real  in  Ontario, 
(e)  To  all  other  perwnal  proiK-riy  .,/  any  person  who  haa  died 

domiciled  in  Ont.irio. 
Provided,  that  all  real  or  pemonal  property  conipriaed  in  any  dia- 
poaition  made  by  vill  in  exerrim  of  a  general  teatamentary  power  of 
appointment  ahall  be  deemed  to  be  within  the  prnvi»ion«  of  thb  sec- 
tion, if  otherwiae  applicable.    K.8.O.  1887.  c.  108,  a.  3. 

4.  (1)  All  auch  property  aa  aforesaid  which  ia  veated  in  any  pw- 
aon,  or  U  comprlaeil  in  any  auch  diapoaition  aa  aforeaaid  made  by 
him.  ahall  on  hia  death,  notwithatanding  any  teatamentary  diapoai- 
tion, devolve  upon  and  become  veated  in  hia  legal  peraonal  rtpra- 
•entativea  from  lime  to  time,  and  aubject  to  the  payment  of  hia 
debta;  and  ao  far  aa  the  aaid  property  ia  not  diapoaed  of  by  deed, 
will,  contract  or  other  cflTectual  diapoaition,  the  aanie  ahall  be  dia- 
tributed  aa  peraonal  property  not  ao  diapoaed  of  ia  hereafter  to  be  dia- 
tributcd. 

(2)  Nothing  in  thia  Act  ahall  bo  conatrued  to  take  away  a 
widow'a  right  to  dower;  but  a  widow  may  by  deed  or  inatrument  in 
writing,  atteated  by  at  liaat  one  witneaa,  elect  to  take  her  intereat 
unoer  thia  aection  in  her  huaband'a  undiapoacd  of  real  eatate,  in  lieu 
of  all  claims  to  dower  in  respect  of  real  eatate  of  which  her  huaband 
waa  at  any  time  seised,  or  to  which  at  the  iiie  of  his  death  he  wak 
beneficially  entitled;  and  unless  she  so  elects  she  ahall  not  be  entitled 
to  ahare  under  thia  aection  in  the  undisposed  of  real  estate  afore- 
said. 

(3)  Any  husband  who,  if  sections  3  to  0  of  this  Act  had  not 
passed,  would  be  entitU.i  to  an  interest  as  tenant  by  the  curtesy  in 
any  real  estate  of  his  wife,  may  by  deed  or  instrument  in  writing 
executed  within  six  months  ofter  his  wife's  death,  and  attested  by  at 
least  one  witness,  elect  to  take  such  interest  in  the  real  and  personal 

•See  2  Edw.  VII.  c.  1,  s.  3. 
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jtraiMrtjr  of  kla  immtA  mil,  u  h«  would  ban  Ukra  if  IIm  Mid  mp 
lion,  of  ihl.  Art  had  not  im.mm],  In  which  mm  tbi>  hiMtead't  iaUriM 
lh»r»ln  .hall  br  >M«rtainrd  in  all  rraprcta  a.  if  th.  aaid  M«tlona  had 
■ot  paM«.l,  and  h..  .hall  I-  rnlitM  to  no  further  intornt  undrr  th* 
aaid  MN^ioM  «»f  Ihi*  Art. 

(4)  Whne  any  |N>r«>n  applim  to  tw  appolntxi  an  admini.trator, 
•iid  Ihr  adnilnl.lr«tlon  appli.^  f„r  u  .  g^nttml  admini.tration,  the 
application  and  the  allldavit  in  .upport  thrrpof  .hall  ah.w  th-  par 
licul..,  of  th«  rMil  Miati.  of  the  df«.««^l.  and  th.  value  or  probable 
valu..  thereof;  and  the  amount  of  the  wturity  to  he  given,  aball  have 
referenee  to  .ueh  value  a.  well  a.  to  the  value  of  th*  other  «.tate  of 
the  deoeaiw^l.    R.H.O.  1887,  c.  108,  a.  4. 

•.  The  real  and  perional  property,  whether  Mparato  or  other 
wlae,  of  a  married  woman  In  re.peet  of  whirh  ahe  diea  tntentate.  ihall 
be  diHtrlbuled  a.  follow.:  One  third  to  her  huaband  if  .ha  l.«ve.  iuue 
and  one  half  if  .he  leave*  no  l.«ui.,  ami  .uhjwt  thereto  .hall  go  and 
devolve  a.  if  her  hu.band  had  pre<leeea»ed  her.    60  V.  c.  U.  a.  31 

:  When  •  perran  shall  die  without  leavlnir  l««ue.  and'  inte.iate 
a«  to  the  whole  or  any  part  of  hi.  real  or  per«.nal  prowrty.  hia 
father  .urvlving  .hall  not  be  entitle.1  to  any  greater  .hare  un.ler  th. 
InteMary  than  hi.  mother  or  any  brother  or  .later  aurvivinff;  nor 
■hall  a  grandfather  or  grandmother  of  a  penon  dying  inteatute  .hara 
in  eom|K.tltion  with  a  .urvlving  father,  mother,  brother  or  .inter. 
R.S.O.  1887,  c.  108,  a.  6. 

7.  The  real  and  perMnal  property  of  a  deceaMd  perMn  compri^d 
n  any  re.iduary  devi.e  or  bequeat  .hall  (except  m>  far  a.  a  contrarv 
intention  .hall  appear  from  hi.  will  or  any  codicil  thereto)  b«  ap- 
plicable ratably,  according  to  their  rcpective  value.,  to  the  payment 
of  hit  debts.    R.8.O.  1887,  c.  108.  a.  7. 

•.  (1)  Where  infant,  are  concerned  in  real  eatate  which  but  for 
the  prect^ling  aection.  of  this  Act  would  not  devolve  on  executors  or 
administrators,  no  sale  or  conveyance  shall  be  valid  under  this  Act 
without  the  written  consent  or  approval  of  the  Official  Guardian  of 
Infant,  appointed  under  The  Judicature  Act,  or,  in  the  absenw  of 
such  consent  or  approval,  without  an  order  of  the  High  Court. 

(2)  The  High  Court  may  appoint  the  local  Judge  of  any  county 
or  the  local  Master  therein,  as  local  Guardian  of  Infants,  in  such 
county  during  the  pleasure  of  the  Court,  with  authority  to  give  such 
written  consent  or  approval  as  aforesaid  instead  of  the  Official 
Guardian;  and  the  Official  Guardian  and  local  Guardian  shall  be 
subject  to  such  general  orders  as  the  High  Court  may  from  time  to 
time  make  in  regard  to  their  authority  and  duty  under  this  Act 
R.S.O.  1887,  c.  108,  s.  8. 

».*  Subject  a.  hereinbefore  provided,  the  legal  personal  renra- 
•  See  2  Kdw.  VII.  c.  17,  s.  0.  ^  ^ 
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•enUtives  from  time  to  time  o(  a  deceaiied  pcrnoii  Hliall  have  power 
to  dispose  of  and  otherwise  deal  with  aU  real  property  vested  in  them 
by  V'Aue  of  the  preceding  sections  of  this  Act,  with  all  the  lilce  In- 
cldenU,  but  subject  to  all  the  like  rights,  equities,  and  obligations,  as 
«f  the  same  were  perxonul  property  ventod  in  them.  R.H.O.  1887  c 
108,  s.  9. 

10.  When  tiny  portion  of  the  real  wtate  of  u  [M-rson  dying  on  or 
after  the  first  day  of  July,  1886,  vests  in  his  personal  representatives 
under  this  Act.  »uch  |>ersonal  representatives  in  the  interpretation  of 
any  sUtute  of  this  Province,  or  in  the  construetion  of  any  instrument 
to  which  the  deceased  was  a  party,  or  in  which  lie  is  interested,  shall, 
while  the  estate  remains  in  them,  lie  deemetl  in  law  his  heirs,  as  re- 
spects such  portion,  unless  a  contrary  intention  appears,  but  nothing 
in  this  section  contained  shall  affect  the  b<>neflcial  right  to  any  pro- 
perty, or  the  construction  of  words  of  limitation  of  any  estate  in  or 
by  any  deed,  will  or  other  instrument.    «)  V.  e.  14,  s.  31. 

11.  (1)  Where  the  jMrsonal  representatives  of  a  drpeased  per- 
son are  desirous  of  selling  any  land  devolvinj;  upon  them  free  from 
dower  they  may  apply  to  a  .ludge  of  the  High  t^ourt.  and  if  the  .ludge 
approves  he  may  by  an  order  to  be  made  by  liiin  in  a  summary  way, 
upon  such  evidence  as  to  him  seems  meet,  and  either  ex  parle  or  upon 
notice  (to  be  served  personally  unless  the  Judge  otherwise  directs) 
determine  whether  the  land  shall  !«•  sold  free  from  the  right  of  the 
dowcress;  and  in  making  such  tli'tcrininfltion  regard  shall  l»c  had  to 
the  interest  of  all  the  parties. 

<2)  No  ex  parle  order  shall  be  made  unless  wlu-re  servicje  upon 
the  doweress  cannot  be  conveniently  made. 

(3)  If  a  sale  free  from  silch  dower  is  ordered,  all  the  right  and 
interest  of  such  doweress  shall  pass  thereby;  and  no  conveyance  or 
release  to  the  purchaser  shall  be  required  from  such  doweress;  and 
the  purchaser,  his  heirs  and  assigns,  shall  hold  the  premises  freed  and 
discharged  from  all  claims  by  virtue  of  the  rights  of  any  such  dow- 
eress, whether  the  same  be  to  any  undivided  share,  or  to  the  whole 
or  any  part  of  the  premises  sold. 

(4)  In  such  case  the  Court  or  .ludge  moy  direct  the  payment  of 
such  sum  in  gross  out  of  the  purchase  money  to  the  jiorson  entitled 
to  dower  as  may  be  deemed,  upon  the  principles  applicable  to  life 
annuities,  a  reasonable  satisfaction  for  such  right  or  interest;  or 
may  direct  the  payment,  to  the  person  entitled  to  dower,  of  an  annual 
sum,  or  of  the  income  or  interest  to  be  derived  from  the  purchase 
money  or  any  part  thereof,  as  may  seem  just,  and  for  that  purpose 
may  make  such  order  for  the  investment  or  other  disposition  of  the 
purchase  money  or  nny  part  thereof,  as  may  be  necessary  60  V  c 
14,  •.30. 

IS.  (1)  The  real  and  personal  estate  of  every  man  dying,  after 
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the  flnt  day  ot  July,  1808,  inte.Ute  and  leaving  a  widow  but  no 
iMue  ahall  in  all  case,  where  the  net  value  of  such  real  and  personal 
eaUte  doe*  not  exceed  $1,000,  belong  to  hi.  widow  abwhitely  and  ex- 
cluaively.    S8  V.  c.  21,  ».  2. 

(2)  Where  the  net  value  of  the  real  and  personal  esUte  of  any 
person  who  shall  die  intestate  as  in  this  section  mentioned  shall  exceed 
the  sum  of  $1,000.  the  widow  of  such  intestate  shall  after  payment  of 
debts,  funeral  and  testamentary  expenses  and  expenses  of  adminis- 
tration be  entitle,!  to  $1,000.  part  thereof  absolutely  and  exclusively, 
and  shall  have  a  charge  upon  the  whole  of  such  real  and  personal 
estate,  after  payment  as  aforesaid,  for  such  $1,000,  with  interest 
thereon  from  the  date  of  the  death  of  the  intestate  at  4  per  cent  per 
annum  until  payment.    58  V.  c.  21,  s.  3. 

<3)  The  provision  for  the  widow  intended  to  be  made  by  this 
section  shall  be  in  addition  and  without  prejudice  to  her  interest  and 
share  in  the  residue  of  the  real  and  personal  estate  of  the  inteaUte 
remaining  after  payment  of  the  sum  of  $1,000  and  interest  as  afore- 
said, in  the  same  way  as  if  such  residue  ha.l  been  the  whole  of  the 
intestate's  real  and  pernonal  estate,  and  this  section  had  not  been 
enacted.     58  V.  c.  21,  s.  4. 

!».•  ( 1 )  Real  estate  of  persons  dying  on  or  after  the  4lh  day  of  May. 
1891,  not  dis,>ose<l  of  or    conveyed    by  executors  or  administrators 
within  twelve  mouths  after    the   death  of  the  testator  or  intesUte 
shall,  subject  to  The  Land  1'itU»  Act  in  the  case  of  land  registered 
under  that  Act.  at  the  expiration  of  the  said  period,  whether  probate 
of  the  will  of  the  tesUtor  or  letters  of  administration  to  the  esUte 
of  the  intesUtc  has  been  taken  or  not,  be  deemed  thenceforward  to  be 
vested  in  the  devisees  or  heirs  beneflcially  entitled  thereto,  as  such 
devisees  or  heirs  (or  their  assigns,  as  the  case  may  be),  without  any 
conveyance  by  the  ex«-utors  or  administrators,  unless  such  executors 
or  administrators,  if  any,  have  caused  to  be  registered,  in  the  Regis- 
try Office,  or   Land  Titles  Office   where  the  land   is  under  The  Land 
Tttlea  Act.  of  the  territory  in  which  such  real  estate  is  situate,  a 
caution  under  their  hands  that  it  is  or  may  be  necessary  for  them  to 
sell  the  said  real  estate,  or  part  thereof,  under  their  powers  and  in 
fulfllmeiit  of  their  duties  in  that  behalf  j  and  in  case  of  such  caution 
being  so  registered,  this  seci^on  shall  not  apply  to  the  real  estate  re- 
ferred  to  therein  for  twelve  months  from  the  time  of  such  registra- 
tion, or  from  the  time  of  the  registration  of  the  last  of  such  cautions 
if  more  than  one  are  registered.    54  V.  c.  18,  s.  1  (1);  66  V.  c  20  ss 
3,  4;  60  V.  c.  3,  8.  3;  c.  14,  s.  29  part. 

(2)  The  caution  may  be  in  the  form  or  to  the  effect  following:— 

^11^*   (A.B.  and  CD.),  executors  of  (or  adminittratort  with  the 

MH  anm-^ed  of,  ot  adminUtrator,  of)  ,  who  died  on  or 

about  the  day  of  ,  do  hereby  certify  that  it  may  be 

•See  2  Edw.  VII.  c.  17,  sh.  1,2,  .1. 
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"«e«wury  for  u.  under  our  power,  and  in  fulfilment  of  our  dutie.  u 
exeouton  (or  aiminMratort)  to  seU  the  real  eeUte  of  the  Mid 
««wi^i  _     '  "'  '*''*  thereof,  (or  the  eautto*  may  tpeeify  any 

Hereby  required  to  take  notice:— 

And  the  execution  of  the  said  caution  shall  be  verified  by  fhe 
afndavit  of  a  aubscribing  witness  in  manner  prescribed  by  The  Regie- 
try  Act.  '  ' 

(3)  In  case  the  caution  specifies  the  tracts  or  parcels  which  the 
executors  or  administrators  may  have  occasion  to  sell,  the  caution 
shall  be  effectual  as  to  those  tracts  or  parcels  only. 

(4)  The  executors  or  administrators  before  the  expiration  of  the 
twelve  months  may  file  a  certificate  withdrawing  the  caution  men- 
tioned in  the  preceding  sub-sections;  or  withdrawing  the  same  aa  to 
any  parcel  of  land  specified  in  such  certificate  and  such  certificate  of 
withdrawal  may  be  to  the  effect  following:— 

.     ^*  .     ^  executors  (or  odminMratmrt) 

^.t^^  »ui,  .    do  hereby  withdraw  the  caution  heretofora 

registered  with  respect  to  the  real  estate  of  the  said 
{.or  aa  the  cane  may  he).    54  V.  c.  18,  s.  1  (2-4). 

(6)  Thr  certificate  of  withdrawal  shall  be  verified  by  the  affi- 
davit of  a  sulMcribing  witness,  which  shall  l.e  in  the  following  form 
or  to  the  like  effect:— 

.„j  ^S"°"  ***;'  .'■*h*  "'.*''  *°"*  »«y:  I  am  well  acquainted  with  A.B. 
and  C.D.  named  m  the  above  certificate;  that  I  was  present  and  did 
see  the  said  certificate  signed  by  the  said  A.B.  and  CD.;  that  I  am  a 
subscribing  witness  to  the  said  certificate,  and  I  believe  the  said  A3 
and  CD.  to  be  the  persons  who  registered  the  cauUon  referred  to  in 
the  said  certificate.    00  V.  c.  16,  sched.  A.  (42). 

(6)  Before  the  e.xpiry  of  a  caution  another  caution  may  lie  regis- 
tered, and  so  on  from  time  to  time  as  long  as  the  executors  or  admin- 
istrators consider  such  action  necessary,  and  every  such  caution  shall 
continue  in  force  for  twelve  months  from  the  time  of  ito  registra- 
tion.   00  V.  c.  16,  sched.  A.  (43). 

(7)  The  limitation  of  the  operation  of  this  section  to  the  real 
eeUte  of  persons  dying  on  or  after  the  4th  day  of  May,  1891,  shall  not 
affect  any  conveyance  made  before  the  13th  day  of  April,  1897  00 
V.  c.  14,  a.  29,  part. 

14.*  Where  executors  or  administrators  have,  through  oversight 
or  otherwise,  omitted  to  register  a  caution  within  twelve  months  after 
the  death  of  the  tesUtor  or  intesUte,  as  provided  by  the  preceding 
section,  or  have  omitted  to  re-register  a  caution  as  required  by  the 
said  section,  they  may  r^ter  the  caution  in  either  case  notwith- 

•  See  2  Edw.  VII.  c.  17.  ss.  4,  10. 
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•tMiUng  the  UpM  ol  the  twelve  month.  re.peetiydy  proyid«i  for  th. 
««  purpoMs.  provided  they  register  therewith:- 

1.  The  affidavit  of  veriacation  therein  mentioned; 

2.  A  further  affidavit  rtating  that  they  find  or  believe  that  it  i. 
or  may  be  nece«H«ry  for  them  to  mII  the  real  ertate  of  tha 
teetator  or  intestate  (or  the  part  thereof  mentioned  in  th. 
caution,  a.  the  cane  may  be)  under  their  power,  and  in  ful- 
niment  of  their  dutie.  in  that  behalf; 

3.  The  conHent  in  writing  of  any  adult  devisee,  or  heir.  whoM 
property  or  interest  would  be  affected;  and 

An  affidavit  verifying  auch  conMnt;  or 

In  the  absence  and  in  lieu  of  .uch  consent,  an  order  .igned  b, 
a  High  Court  Judge  or  County  Court  Judge,  or  the  cer-' 
flcate  of  the  Official  Guardian  approving  of  mnd  authorizing 
the  caution  to  be  registered,  which  order  or  certificate  the 
Judge  or  Official  Guardian  may  make  with  or  without  notice 
on  such  evidence  as  «.tis«e.  him  of  the  propriety  of  per- 
mitting the  caution  to  be  registered;  and  the  order  to  be 
regiBtered  shall  not  require  verification  and  .hall  not  be 
rendered  null  by  any  defect  or  suppo«jd  defect  of  form  or 
otherwise.    56  V.  c.  20,  s.  1. 

und.lVh.^"  T'?*  Tu  "'""°"  •*'"«  '*8«''tered  or  re-registered 
under  the  authority  of  the  preceding  «!ction  such  caution  .hTll  have 

^J^^t  w?  v"**  "^"''"^  "«''*'  "»'  '••«•"*  comilderation 
iTrK*^"!"*  '•""'  °'  ^'^''^'  »'  "*"•  «'  »•»«»!  «<»  -ve  also 

!!i^^  '"^  "^"'"**  *"•  *••*  P"'*  »'  non-consenting  heir,  and 

djvl«*..  or  persons  claiming  under  them,  for  improvemenU  nmOt 
•fter  the  expiration  of  twelve  month,  from  the  death  of  the  tesUtor 
or  intestate,  if  their  lands  are  afterward.  mM  by  .uch  executor,  or 
admintatratora.    56  V.  c.  20,  ..  2.  "^ui""  or 

te.t  (1)  E  or.  and  adminiatrators  in  whom  the  real  eaUte  of 
.  decewed  peu  is  vested  under  this  Act  hall  be  deemed  to  have  a. 
ful  power  to  sell  and  convey  such  real  esUte  for  the  purpow,  not 
only  of  paying  debt.,  but  also  of  dtatributing  or  dividing  the^Ute 
wnong  the  partie.  beneficially    entitled    thereto  whether  there  are 

way.  that  where  infante  or  lunatic  are  beneficially  entitled  to  .uch 
real  eatate  a.  heir,  or  devisee.,  or  where  other  heir,  or  deviwe.  do 
not  concur  in  the  sale,  [and  there  are  no  debU]t  no  auch  .ale  riiaU 
be  valid  aa  respects  such  infante,  lunatic,  or  non-concurring  hein  or 

•See2Edw.  VII.  c.  17...  11. 

tSee  2  Edw.  Vn.  c.  17,  8.  8. 

t  Thew  word,  were  struck  out  by  Oa  V.  c.  17,  s.  17. 
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devliee,,  unleM  the  ule  i.  made  with  the  approval  of  the  OOeial 
Tk"*^"!  TPP*""***  ""^^  »"*•  J*dic^'»rv  Act;  and  for  thi.  purpoae 
th«  Official  Guardian  afor«.ld  .hall  have  the  «,n,e  power.  \wd 
dutle.  aa  he  ha.  in  the  caw  of  infanU. 

(2)  Thi.  «!ction  .hall  not  apply  to  any  administrator  where  the 
Irtter.  of  administration  are  limited  to  the  perwnal  e.Ute.  exclualve 
of  the  real  e.tate.  and  .ball  not  derogate  from  any  right  poueawd 
by  an  executor  or  administrator  independently  of  this  Act.    M  V.  c. 

^.u  ]'■  'I'.f''"'  "'  """''  ■■""'  "^"^^  •»  •'»••"«!«»  "wde  prior  to  the 
«h  day  of  May.  1801,  by  exwutors  and  adniinistrato.s  with  the  writ- 
ten consent  or  approval  of  the  OIHcial  Guardian,  as  reciuired  by  sec- 
tion 8  of  thia  Act,  shall  Iw  deemed  valid  a.  respecU  all  the  heir,  and 
devisees,  whether  infant,  or  of  full  ««e.  though  there  were  no  debt. 
of  the  deceaMd  to  be  paid  out  of  the  proceeds. 

(2)  The  approval  of  the  Official  Guardian  to  be  expressed  in 
writing  under  his  hand  shall  be  sufflcieht  to  confirm  and  render 
valid,  a,  respects  all  the  heirs  and  devisees  though  there  were  no 
debts  of  the  deceased  to  be  paid  out  of  the  proceeds,  any  sale  made 
pr  or  to  the  said  4th  day  of  May.  I8P1.  in  any  case  in  which  the 
value  of  the  infant's  share  is  under  |5(). 

(3)  Sales  of  such  real  esUte  as  aforesaid  made  prior  to  the  said 
4th  day  of  May.  1891.  by  executors  and  administrators  in  other  case, 
.h^l  be  adjudicated  upon  according  to  equity  and  good  conscience 
taview  of  aU  the  circumsUnces  and  every  sale  which  has  In^n  made  in 
good  faith  and  for  a  fair  consideration  shall  be  held  valid. 

(4)  Every  sale  nude  prior  to  the  said  4th  day  of  May.  1891 
shall  be  valid  unless  it  was  questioned  in  an  action  within  one  year 
from  the  said  date,  except  in  any  case  where  under  this  Act  the 
approval  of  the  Official  Guardian  was  r«,«ir«l  and  was  not  obUined 

(6)  In  case  any  sale  made  prior  to  the  4th  day  of  May,  1891  i. 
now,  or  heretofore  has  been,  the  subject  of  an  action,  and  relief  i. 
given  to  either  party  under  this  section,  the  party  obtaining  such 
relief  shall  pay  the  cosU  of  the  action.    64  V.  c.  18.  s.  3. 

18.  Where  prior  to  the  4th  day  of  May.  1801.  there  had  been  a 
sale  by  executors  or  administrators,  no  infant  being  concerned  and 
no  consent  or  approval  of  the  Official  Guardian  having  been  obUined 
but  the  person  or  one  of  the  persons,  beneflcially  entitled  ha.  re- 
ceived and  accepted,  or  shall  hereafter  receive  and  accept,  hU  .hare 
or  .upposed  share  of  the  purchase  money,  such  aecepUnce  shall  be 
deemed  a  confirmation  of  the  sale  as  respects  such  person.  54  V.  c. 
J  0(  s.  4. 

19.  Persons  bona  fide  purchasing  real  estate  from  the  executor, 
or  administrators  of  a  deceased  owner  in  manner  authorized  by  thi. 
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I..  III..  .ll.|.nr..t,o„  „f  II,,.  ,,„„.|„m,.  ,„„„r,.       -^   ^.    ^.    j^ 
«0.  INiHonn   /„,„„   /;,/,.   ,„„.,.|.„,j        ,.,    ,  . 

an..  li„,.iH, f  ,,;  J    ;r'a         ""''''■'^^  ''""'.  "">■  "-"*'"''•«'  'i'-'.t^ 

«t....r«i..  „..„  I.V  s :   ir  ;■  ':\-''":'"'""^  '•"«■•«-<•  t"<-.. 

or  «l...r  th,.  ri-las  .,f    ,.  ,'i.,  ■  '"  '•""•"""•«•  "'""•  le-«r,. 

Las  b....„  v,..,..,l    ,v  ,  '   ~.  '■'■;"  *"""''  "'  "  '''^»''«>  'I-''*"'- 

»<smi  ,,»   ,,„.  ,.x,.c„toix  „r  a.lmii,U(,„(,„ ,,  urm.iH,  i  . 

'-<•<■■".•  v.-s...,i. ,.,  „.,.  ,.r..j„.,i,...  „,  „..,.  „,,,„„,,.  i^'V";"';;'-;; «; 

of .  "kI'.!.';!:;;;';;:':^:;: •"-! ."  "-••  ••"-  -f  '-.r-pn...; 

'■"...1  -f  .,„»,.,.     ;""";";."■■  "I  •'"•  "•"»."•'' '"  ti...  i,i,.,. 

... .«•  f...,..«...,  i.; ::„  ,z:.  :■::  rr t/'T"":-:" •"•"^'••'"- 

M.i^i«.s  „.„.|,-iv.l  in  su.li  |.ro,-,.,.,li„s,      S,„.l,  M^  ,  °  '"■■ 

«h«n  thereupon  have    the    force   of   law-    aid    Ih  T  "  ""' 

l..-..n.„l^.„,i.,n   n...rJ^.f.  "   '•    "*   "'"  ""^^   --'""   »"''•   the 

of  ..le  ni:.:r 'r;.:;:;::!';:^'';;:'';;-:";  --  ---■  i..  .•".-p...noe 
"- r.;:fisz~---;; r - 
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the  context  thereof  exclude*  such   conitniction,  be   interpreted   •• 
follow*,  that  is  to  mj-: 

1.  "land"  ihall  extend  to  meuuages,  and  all  other  hereditaments, 
whether  corporeal  or  incorporeal,  and  to  money  to  be  laid  out  in  the 
purchase  of  land,  and  to  chattel*  and  other  personal  property  trans- 
missible to  heirs,  and  also  to  any  share  of  the  same  hereditament* 
and  properties,  or  any  of  them,  and  to  any  estate  of  inheriUnce,  or 
esUte  for  any  life  or  lives,  or  other  estate  transmissible  to  heirs, 
and  to  any  iiossibility,  right  or  title  of  entry  or  action,  and  any 
other  interest  capable  of  being  inherited,  and  whether  the  same 
esUtes,  possibilities,  rights,  titles  and  interests,  or  any  of  them,  are 
in  possession,  reversion,  remainder  or  contingency; 

2.  "Tlie  purchaser"  shall  mean  the  person  who  last  acquired  the 
land  otherwise  than  by  descent  or  than  by  any  partition,  by  the 
effect  of  which  the  land  become*  part  of,  or  descendible  in  the  same 
manner  as,  other  land  acquired  by  descent; 

3.  "Descent"  shall  mean  the  title  to  inherit  land  by  reason  of 
consanguinity,  as  well  where  the  heir  is  an  ancestor  or  collateral 
relation,  as  where  he  is  a  child  or  other  issue; 

4.  "Descendants"  of  any  ancestor  shall  extend  to  all  i>eraons  who 
must  trace  their  descent  through  such  ancestor; 

5.  "The  person  last  entitled"  to  land  shall  extend  to  the  last 
person  who  had  a  right  thereto,  whether  he  did  or  did  not  obtain  the 
possession  or  the  receipt  of  the  rents  and  profit*  thereof; 

0.  "Assurance"  shall  mean  any  deed  or  instrument  (other  than 
a  will),  by  which  any  land  may  be  conveyed  or  transferred  at  law  or 
in  equity.    R.S.O.  1887,  c.  108,  s.  11   (1-6). 

DESCENTS  BEtDRE  IST  JULY,  1834. 

23.  This  Aci  shall  not  extend  to  any  descent  which  took  place 
on  the  death  of  any  person  who  died  before  the  first  day  o"f  July, 
1834.    R.S.O.  1887,  c.  108,  s.  12. 


DESCENTS  SINCE  1st  JULY,  1834. 

24.  The  next  six  sections  of  this  Act,  numbered  from  25  to  30 
inclusive,  shall  not  have  operation  retrospectively  to  a  period  of  time 
anterior  to  the  sixth  day  of  March,  1834,  so  as,  by  force  of  any  of 
their  provisions,  to  render  any  title  valid,  which  in  regard  to  any 
particular  estate  had,  prior  to  that  day,  been  adjudged,  or  has  been 
or  may  be  in  any  suit  which  was  depending  on  that  day,  adjudged 
invalid  on  account  of  any  defect,  imperfection,  matter  or  thing  which 
is  by  such  sections  altered,  supplied  or  remedied;  but  in  every  such 
taae  the  law  in  regard  to  any  such  defect,  imperfection,  matter  or 
thing,  shall,  as  applied  to  such  title,  be  deemed  and  taken  to  be  as 
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lUTia"^"""  "  *"'  ""^  ""*  "°*  •^"  ««•«■'••   "•^'i-  '««:.  0. 

.halllc  lr.'c^lortr  ""''  k""  *'"'  ""'  ''"*'  "'  •^"'^'  "«^'  «"--"» 
nail  DC  traced  from  the  purchaser;    and  to  the  intent  that  the  nodi 

^Z  S  "."1^  ""-," '-ther  hack  than  the  circ„mlta;c;;*'„n^  e 
^e  lanJ  ^ZuT\:'  "•"  ""*  '"•"''^'  f"  P"^'"'"  l"t  entitled  ,o 
»!n  .K  I         *''*  P"'***"*  »'  *••'»  Act  be  considered  to  have 

^"e     n  Zl'Z  ''r'-  ""'*""'  "  "•  "'"^-^  ♦"-»  "«  inherited      e 

pr^:^^r;o":-;r=^^:-^^^ 

of  jJh-  'JiS^'M!";?  'l'"'"^  ''^'  »  *''**"^°^  ''>•'"«  «"«'  the  fir,t  day 
such  »L  .  ,   .'     "'■  "^  *°  '•■*  P*"«°"  «•»«'  ^hall  be  the  heir  of 

such  testator,  such  heir  shall  be  considered  to  have  acquired  the  Ian" 
as  a  devisee  and  not  by  descent;  and  where  any  lan^  is  Hmited  bv 
any  assurance  executed  after  the  said  first  day  of  July,  JmT  t^the 
porson  or  to  the  heirs  of  the  person  who  thereby  co„v;vs  the  «1 
and.  such  person  shall  be  considered  to  have  acquired  he  saJe"! 
IT   T:L'',  """•'  "'  *"""'  ''^^"'•»"'*'  »"•»  •"ail  not  be  ^^'wer^ 

iinnf'.r'r"  "  ^"^"  '"^"'"■•'*  '""'»  ^y  purchase,  under  a  lin.ita- 
t.on  to  the  heirs,  or  to  the  heirs  of  the  body  of  any  of  his  ancZrs 
contained  in  an  assurance  executed  after  the  first  day  of  j'ly  isl 
or  under  a  limitation  to  the  heirs,  or  to  the  heir,  of  fhe  bodyVa^t 
of  his  ancestors,  or  under  any  limitation  havinir  the  same  1»^^ 

'rd'ihfdir  t"::u^Zitrc:T'irt  r  r  ^-'^"^' 

such  limitation  had  b.„  the  purch^  ^f  1^  .^r  H.S.rfs '^ 

♦       ?l  ^"^  *'"'  ^""'^  ''°'"  '"''°'»  t*""  '•'"cent  of  any  land  is  to  be 

descent  took  place,  then  such  attainder  shall  not  preUnt  anv  wrson 
rom  inheriting  such  land  who  would  have  been  ca'pable  InnheH    n^ 

attaii.der  before  the  first  day  Of  J„,;:rr  ^"srST^^ 

89.  Proof  of  entry  by  the  heir  after  the  death  of  the  anc^tor 
-hall  in  no  case  be  necessary  in  order  to  prove  title  in  such  heTor 
.n  any  person  claiming  by  or  through  him.    R.S.O.  1887  c   108  1   18 
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T  1      iM.!!       *"  ""^   "•'•"'^"»" x«ut«l  lK.f«rp  ilir  iMii.1  flr.t  day  »( 

^luly,  }HM  or  the  will  of  any  |»r«.ii  who  J|„|  U.f„r,.  that  day.  .•on- 
wh?".  "m"  ""'""•'""  •"•  »«"  '"  •»«..  hWr  or  heir,  of  any  per«.n' umh-r 

«n  01  thr  p,.r«,„  or  ,H.r«.i ..w.riiiK  ll«e  Uo-cript ion  of  heir   i. 

enti  l«  to  un  .^...If  by  purchase,  thrn  th.-  iN-rnon  or  iH-rMoiw  who 
would  hav,.  «„Hw,.r«l  hh.I.  d.m<.ri,,t ion  of  hHr  if  thi,  A.t  had  ,.,.t 
iKH-n  |«>.«.|  .hull  iHH^,,,.  .  „ti,|e,i  l.y  virtue  of  Hu.-h  lin.itotiou  or  gift. 
«i...th..r  the  ,N.r.o„  „.„„...,  „»  .,„„,,„r  „.„  „,  wa»  „ot  living  on  or 
afler  the  «,id  llr.t  day  of  Julj-.  IKU.     It.S.O.  1M87.  .-.  lOH   ,    111 


IH,V2 


DKSCKXTS  JIKTWKKX  Im  .flLY.  IKU.  AND  1st  ./AXIAUV, 

81.  A»  re»|K-ilH  every  <lesc-eiit  iM-lween  the  lir»t  day  of  .lulv  1834 
and  the  Ihiiiy-flrKt  day  of  JX-oendHr.  im,  In.th  dayi  inelud;!.  and 
a»  re»|Krts  any  descent  n..t  i„elud,.,l  or  provided  for  iu  the  .ec-tion, 
of  IhiH  Act  nund>eri-d  from  41  to  »I7.  Inrth  ineludwl,  the  followinu  hoc- 
tion..  MUudH,,..!  from  .12  to  :i«.  iH.th  inclu.l«l,  .hall  applv  retro^peo- 
lively  lo  the  llrnt  day  „f  .fuly,  IHIU.  ami  al«.  proH,HK.|i;elv.  «.  the 
<•«>«.  «my  he.  and  »hall  I*  eonH)ru«l  a.  if  the  miu«.  had  iMM^n  i«i»8e.i 
on  the  Haid  llr«t  day  of  .Tuly.  IKU.    It.S.O.  18«7.  e.  108,  f..  21. 

M.  No  l.rother  or  sinter  xliull  Ik-  eoy.idercti  lo  inherit  imnie.liately 
from  his  or  her  l.rother  or  «i»ter.  but  every  de«-ent  from  n  brother 
or  siHter  shall  Ik-  traoed  throujjh  the  piirent.  IX.SAX  1H87,  e.  108,  a.  22. 
88.  Kvery  lineal  aneestor  shall  In-  ra|Nihle  of  beinK  ''Pir  to  anv 
of  his  issue,  and  in  any  ease  where  there  is  no  issue  of  the  purehaaer 
his  nearest  lineal  aneestor  shall  W  his  h.-ir  in  preferenee  to  any  i»r- 
son  who  would  have  lavn  entitleil  to  inherit,  either  by  traeinR  his 
descent  throujjh  such  lineal  an<-estor,  or  in  c-onsequence  of  there  being 
no  .Uwcendant  of  such  lineal  ancestor:  so  that  the  father  shall  W 
l.referr.'<l  to  a  brother  or  sister,  and  a  more  remote  lineal  ancestor  to 
any  of  his  issue,  other  than  a  nearer  lineal  ancestor  or  his  issue 
1I.S.O.  1887,  0.  108,  g  2.1. 

84.  Xone  of  the  maternal  ancestors  of  the  person  from  whom 
I  he  d.-sccnt  is  to  be  traced,  nor  any  of  their  descendants,  shall  U 
capable  of  inheriting  until  all  his  paternal  ancestors  and  their  des- 
cendants have  failed:  and  no  female  jlaternal  ancestor  of  such  p«.r- 
son.  nor  any  of  her  descenilants.  shall  be  capable  of  inheriting  until 
all  his  male  paternal  ancestors  and  their  descendants  have  failed; 
and  no  female  maternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  shall  be  capable  of  inheriting  until  all  his  male  "maternal 
ancestors  and  their  descendants  have  failed.  H.S.O.  1887,  c.  108,  ».  24. 
88.  Where  there  is  a  failure  of  male  paternal  ancestors  of  the 
person  from  whom  the  descent  is  to  be  traced,  and  their  descendants, 
the  mother  of  his  more  remote  male  paternal  ancestor,  or  her  des- 
pendants,  shall  lie  the  heir  or  heirs  of  such  person,  in  preference  to 
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»h«n  ,„h,.r.t  „,.M  „ft..,.  tl...  ,notl...r.     H.S.O.  1887.  ...  108.  h.  2,1. 
Dm-KXTS  nKTU KKX  l.r  .lANlAllV.  1852.  AM,  1h,  .UXV.  ,880. 
nol.1  '     •    "•tro«,H...tivWy  to  tl...  dr.,  „„,.  „,  .,.,„„„,.,.    ,3^.., 

.r-:.i::;  «2^'i:^  ::;Lr" ;:"  -"-'^i  -"  '"*;  -'•■ "-« ■'->  •" 

.Htatrs  of  ,M.r,„n.  ,|vi„^  „„  „r  «....,   ,1...  Mrs.  ,|av  of  .lulv    18*1        .1 

...e^pr„v...o„«  of  .,...  .„,,  .«,.„.,.s..ve„  .s„.,io„,.     K..S.O.  18«;    :.  '{08: 

inH..?' I ^^ '"■'"■   '"  ""■  ""''  '"""""•  """■Ix'ro.l   fro,.,  41   to  G7    both 
eluded,  any  ,H.r.o„   is  de«rib«l  as  living,   it   «,„.„   be  u„d  mU^ 
that  be  w««  hv.„«  at  the  ti.ne  of  the  death  of  the  intestate  fr^ 
.horn  the  descent  or  s..ece«si„„  .,„.,  „„a  ,v,...r.  any  pertn    ,  Z 
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eribtU  a.  having  died,  it  iball  b«  undaratood  that  he  died  bWora  auoh 
intaitatf.    R.H.o.  18«7,  c.  100,  a.  10. 

40.  Where  in  any  of  the  aaid  aMtiona  the  espreaaiona  "where  tha 
aetata  came  to  the  inteatata  on  the  part  of  the  father"  or  "mother," 
M  the  caie  may  be.  are  uaed,  the  aame  ahall  be  conatrued  to  inelude 
every  cace  where  the  inheritance  came  to  the  inteaUte  by  deviae,  gift, 
or  deacent  from  the  parent  referred  to,  or  from  any  rvlativa  of  tha 
blood  of  luch  parent.    R.b.O.  1887,  e.  108,  a.  30. 

41.  Wheref  any  peraon  diea  leiaed  in  fee  aimple  or  for  the  life  of 
another  of  any  real  eaUte  in  OnUrio,  without  having  lawfully  da- 
vi»ed  thu  Mine,  .m-h  real  eitate  «hall  defend  or  paM  by  way  of 
nucwsoion  in  nmiiiier  following,  thttt  ia  to  aay:  - 

t'inlly.     To  the  lineal  dencendanta  of  the  intiitate.  mid  thoae 
claiming  by  or  under  them,  per  ilirpet; 
^vwrnlly.    To  Ilia  father; 
Thirdly.    To  hi«  mother;    and  ' 

t'uurtMy.    To  Ilia  collateral  relativea 
aubjevt  in  all  caaeN  to  the  rulea  and  rogiilutioii*  hereinafter  i>re>M>ribed 
R.S.O.  1887,  c.  108.  a.  31. 

4a.  If  the  intestate  leave*  leveral  doHoendanlx  in  the  direct  line 
of  lineal  descent,  and  all  of  equal  degree  of  con»anguinity  to  auch 
inteatate,  the  inheritance  shall  deacend  to  auch  per«jn»  in  equal  part*, 
however  remote  from  the  intestate  the  common  degree  of  conaanguin- 
ity  may  \te.    ll.S.O.  1887,  c.  108,  i.  32. 

4*.  If  one  or  more  of  the  children  of  auch  intestate  are  living 
and  one  or  more  arc  dead,  the  inheritanoe  shall  descend  to  the  chil- 
dren who  are  living,  and  to  the  descemunts  of  such  children  aa  have 
died:  so  that  each  child  who  is  living  shall  inherit  such  share  as 
would  have  descended  to  him  if  all  the  children  of  the  intestate,  who 
have  died  leaving  issue,  had  been  living;  and  so  that  the  descendanU 
of  each  child  who  is  dead  snail  inherit  in  «jual  shares  the  share  which 
their  jiurent  would  have  received  if  living.  R.S.O.  1887,  c.  108,  a.  33. 
44.The  rule  of  descent  prescribed  in  the  last  precmling  section 
shall  apply  in  every  case  where  the  descendants  of  the  intestate, 
entitled  to  share  in  the  inheritance,  are  of  unequal  degrees  of  con- 
sanguinity to  the  intestate,  so  that  those  who  are  in  the  nearest 
degree  of  consanguinity  shall  talse  the  shares  which  would  have  des- 
cended to  them,  had  all  the  descendants  in  the  same  degree  of  con- 
sanguinity who  have  died  leaving  issue,  been  living,  and  so  that  the 
issue  of  the  descendants  who  have  died,  shall  respectively  take  the 
shares  which  their  parents,  if  living,  would  have  received  RSO 
1887,  c.  108,  8.  34. 

45.  In  case  the  intesUte  -lea  without  Uwful  descendanta  and 
leaving  a  father,  then  the  inheritance  shall  go  to  auch  father,  unleaa 
ihe  inhiritance  came  to  the  intestate  on  the  part  of  his  mother,  and 
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»ufli  mothrr  i*  living,  and  if  lueh  mother  i«  dMd,  the  inhwiUBM 
tivxrcmliiig  on  hir  part  *hall  go  to  the  father  for  life,  and  ihe  rever- 
«lon  to  the  brother*  and  eiiten  of  the  inteeUte  ud  their  deeeendanU, 
a..i.rdlBg  to  the  law  of  Inheritance  by  collateral  relative*  hereinafter 
?i..vide.l;  and  if  there  are  no  luch  brothers  or  eUter*.  or  their  de*- 
.1  ndant*  living  «uch  inheritance  *hall  dncend  to  the  father.  H  8  O 
1»«7,  r.  108.  ».  33. 

«•.  If  the  intratate  die*  without  d<«cmdanti.  and  leaving  no 
f.ttli.-r.  or  having  a  father  not  entitled  to  take  the  inheriUnee  under 
till-  laiit  prweding  ««tion.  and  leaving  a  mother  and  brother*  or 
»lMirii.  or  thi-  ili-wvnilnni*  of  brother*  or  (l.ter*,  then  the  inheritance 
Khali  deacend  to  the  mother  during  her  life,  and  the  revereion  to  *uch 
brothem  or  -inter*  of  tlie  inteatate  a*  are  living,  and  the  deM«ndant* 
of  ■uch  an  an-  dead,  according  to  the  same  law  of  inheriUnee  herein- 
afti'r  provided;  and  if  the  inteetate  in  nuch  cum  leave*  no  brother 
or  aUter,  nor  any  dewjendant  of  any  brother  or  *i*ter,  the  inheriUnee 
"liall  dc*cend  to  the  mother.    ll.S.O.  1887,  c.  108,  «.  30. 

47.  If  there  in  no  father  or  mother  capable  of  inheriting  the 
e«tale,  it  *hall  descend  in  the  cane*  hereinafter  apecifled  to  the  col- 
lateral relative*  of  the  intentute;  and  if  there  are  several  of  luch 
relative*  all  of  equal  degree  of  consanguinity  to  the  inteatate,  the 
inheritance  shall  descend  to  them  in  equal  part*,  however  remote  from 
the  intestate  the  common  degree  of  consanguinity  may  be.  n.S.O 
1887.  c.  108.  *.  37. 

«•.  If  all  the  brother*  and  sisters  of  the  intesUte  are  living  the 
inheritance  shall  descend  to  such  brother*  and  sisters;  and  if  any 
one  or  more  of  them  are  living  and  any  one  or  more  are  dead,  then 
to  the  brothers  and  sisters  an-  every  of  them  who  are  living,  and  to 
the  descendants  of  such  brothers  and  sister*  as  have  died,  so  that 
each  brother  or  sister  who  is  living  shall  inherit  such  share  as  would 
have  descended  to  him  or  her,  if  all  the  brothers  or  sister*  of  the 
intestate  who  have  died  leaving  issue  had  been  living,  and  so  that 
«ueh  descendants  shall  inherit  in  equal  shares  the  share  which  their 
porent,  if  living,  would  have  received.    R.8.O.  1887.  c.  108,  s.  38. 

49.  The  same  law  of  inheritance  prescribed  in  the  last  section 
shall  prevail  a*  to  the  other  direct  lineal  descendant*  of  every  brother 
and  sister  of  the  intestate,  to  the  remotest  degree,  wherever  such 
descendants  are  of  unequal  degree.    R.8.O.  1887,  c.  108,  s.  .30. 

80.  If  there  is  no  heir  entitled  to  take  under  ony  of  the  preceding 
thirteen  sections,  the  inheritance  if  the  same  came  to  the  intesUte  on 
the  part  of  his  father,  shall  descend: 

firttly.  To  the  brothers  and  sisters  of  the  father  of  the  intestate 
in  equal  shares,  if  all  are  living; 

Srcondli/.  If  one  or  more  are  living,  and  one  or  more  hove  died 
leaving  Umw,  then  to  such  brothers  and  sisters  as  are  living,  and  to 
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«.-«*nd«i,i..    ..,,1  in  .11  .uch  «»«„  ,h.  lBh«ll«ii«  .b.11  u««wl  in 

brother.  .»d.Ut,r.  „,  .h,  ,„t«.u..    H.«.0.  .J  e  loS."..  r 
•1.  II  tnera  Im  no  brotbvn  or  ilrtpri    ur  anv  «»  »».— .      <  .•. 

«..b.r  o,  tb.  ,..„..»,.  .„a «.  de.c,„d.„.:  •,iz:.L?;  ^».t 

tb.„  ,h.  .„h.r.Um*  .h.l|  .|«oe„d  to  ,h.  brother,  .nd  .,, "«  of 'r^ 
brothc  ,  .„d  -l.ter.  ..  h.ve  dW.  or  If  .11  h.v,  .ll«l.  tl.,„  to  t^. 
h-.MH^„  tl...  ..rotlM.r-  .nd  .i.lor.  ..f  „,.  f„,h,.r.     H.S.O.  l^,  "   S 
•«.  In  all  .««.-  „„t   pr„vid«|  for  hv  th..  „rxt  prec..l|„«  fifteen 

r.;""  "7-  ;'';■  rr  '"•'™«' »'  «'«-"•"»«  •"  «bo  i.ro.h«H  .nd^il.^ 

tk»  80.  .hall  .|,^n.nd  .»  the  l,r..th..„  and  .Ul-r-  of  tl...  IntP.Ute'M 
"...h..r.  and  ,n  .h..ir  ,!..«...„,«,...  a.  dire.t.1  In  ,h,  la.,   ,.^r„: 

"I    h..n,  then  th.  Inheritance  -hall  .|e«,.nd  to  the  brother,  and  sWorl 

s.a'.^"rt"!:';r'"  "•"""•''•  '-• -  •«•"- »— ^' 

M.  In  can,..  ,vh,.re  the  inheritanee  did  not  ,H,nie  to  the  inte,t«te 
on  .he  ,M.rt  of  either  the  father  or  the  .nother.  the  inherit.n«  .h.ll 
.h^.nd  to  the  broth...  „„.,  .i....^.  M,.  .„  „„  ,„,,,,  ..nd  n^her  o 
be  .ntentale  In  e,,ual  share.,  .nd  to  their  de«.e„.lant..  in  the  ,„n,e 
n  anner  hh  .f  „l|  .neh  brother,  and  Hi.ter.  had  been  the  brother.  uL 
"i..er.  of  the  inl...,ate.     R.S.t).  I8«7,  c.  Km.  ,.  43. 

M.  Kelativ,*  „f  the  l.alf  blo«l  .hall  inherit  'e,,iiallv  with  (ho«. 
of  the  wh.de  bI.HHl  in  the  H„„,e  .le^e...  and  the  deJLn.lant.  of  .Z 
re  la  t.ve.  .h.ll  inherit  in  the  .a.e  .nanner  ..  the  .le«.n.,.nt.  of  S 
whole  bloo.1.  nnl..HH  the  inheritanee  eanie  to  the  intestate  bv  de«*nt 
dev.H,.  or  Kift  from  «„„e  one  of  hi.  «ne...tor.;  in  whieh  ra.**  all  thoae 
...  are  not  o  the  bl.«.|  of  .neh  anee.tor  .hall  be  exolud..d  from  .uch 
inheritanee.     K.S.O.   1887,  e.  JOH.  ..  44. 

.h.   I  de«.e„d  to  the  .einaining  next  of  kin  of  the  inte.t.tc,  according 
i'v  O  ™  7  :  """f"  ""'""'  "'  "'-•^»'"»""'  «"  P«-nal  KHUte*^ 


OKXKRAL  I'HOVISIONS. 

M.  Where  the,e  i.  but  one  ,K.r«,n  entitled  to  inherit,  according 
to  the  provision,  of  ...ction  .37  un.l  following  .eetion.  of  thi.  Act,  he 
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or  .  .h.r..  «   «„  Jiih-rlum....  .I.«v»,|.  ...  «.vnul  prr«„„  „„.|..r  ,ucH 
•hrlr  r.^|»Mlh..  rl«lil..     K.s.O.  Ihm;,  ...  IIM.  ..  4,1.  ' 

m.v^r ;, '; n  ", ";'■;'■"":•  - ■  "• •--  '•"-'""  •--  -<• 

m.nnrr  .  ,  If     „.,  1  !«,.„  !«,„,  i„  „„.  ||f,.,*.„..  „f  ,|„.  ,„„..,„„.  „„., 

Imd  .un  1*0,1  I,i,„.    n.S.O.  IM7,  .•.  10«.  «.  47. 

enH.Ui  '.''?','"",."'"'/'■'""""    "' "■    "Mti".«.-    .hall    m.1    In- 

1^7    .     lOH.  !"'4i  ""        ""•'  "'  ""■  '"""''""*  "'  ""•  A"'      II  S.u, 

,,,  •••  ■'■' '" '  ""•  '""'"<•"'  "'  •■■i...nl  l.v  II „,„.,.  ..r  „,  „ 

*IU««   «.,..„.,„,  i„  .,u«..r.  ,h„l ,  l«.  ...r.,, ,  «„v  nf  ,.,..  ,.r... 

:"''7  "'  •'"•-'    l'"-'-""«  '«•■-'•»  .« ■.I..„,  of  ,l.i.  AH.   ,.., 

«opp,   a,  pn.vi.l.,1  l.v  ,„,,.,„  ,,  ,.,   ,.;..    I,,//,    ,,.,  „,   o„/„r.,.  ,l,„|l 
U.C  H„n,..  ...r,.H  ,.,n  li,„U..M,„  ..,  «,„.  ..,„„.  ,.,  ,  ,„.  „.„   „^  ^,,,^, 

r""'"  "  '""•  "'" «"  '"■'-'  '"  '••••  •i».|.l f...-  tl...  Iir..  of  ..,.o,|...r 

"T/"'*^   '-'   '"^  »">  "«•"••    I""-".  IMU  all  .,..1.  ..„«..,  ,|.all 

r™.a.u,  ,.«..  .....l  .l..,....„.l.  „,  if  ,1...  ,...,  ,„..„o.,„„  .,.,i„,.,  of  ,|.i, 

iS.;:";:::;:'::  ;;:r,:';;"  "• ' •  "• -  — • 

•0.   If  nnv  rhil.l  of  mi  ii,i,.,i.,i..  I„„  l„.,.„  .„|v„„,...,|  !,»   ,1...  JnlM- 

Ute  by  «.tll. „,.  or  ,K.r.io„  of  r....l  «r  ,H..,o,ml  e,l......  or  l«,.h  of 

••"■'"•  "'"'  ""■  - '""'  '"■< XI"-.- I  l.v  II...  int..,.,.i,.  i,.  uri.ins 

or  H„  ,..k„o«I.M|„...|  i„  wrili„„  l.v  ll„.  ..|,iM.  ,|„.  vain..  .I..„.nf  ,l.„||  |h. 

rooko„,4|.  for  ,1...  ,,„r,.„,.H  of  ,|.i,  H.Htl. „l.v.  „h  ,   .,f  ,|,e  r....l 

-n.l  |H.r«,„«l  ..„.,„.  .,f  ,„,„  i„,..,ut..  a..s..,.,.,lil,|..  ,„  Ui,  l,..|r«.  an.l  to 

'" '"'""••''  '"  "'"  "••^'  "'  ki"  ".•.•..r.li,,,-  10  |.nv:    I  If  „.ch  ..|. 

v«M«.|n..„l  ,.  „,,M,  „,  ,„,,.,i„r  ,0  II,,.  ,„„o„„,  .,,  „,. „..  „,,i^,,  ^,„,,, 

;■'""    "'""•'"' '•'"■'  '"  '"•'•'"•  •"  ""•  '•••«>  ""<l  I- .1  .-talo  of 

....  .1«..«H..|  a.  ul„,v„  rookone,l.  th..,.  m...|.  ,.|,il,t  h,h|  ,,U  ,l.,.vn,la„,. 
"Imll  iH.  oxrlu.l..l  fr..,„  „„y  .1,.,^..  i„  tl,.-  n-al  an.l  ,h.„„„„|  .„u„  „, 
Uie  iiil,*tato.     I1.S.(J.   18sr,  c.   KW.  ,.  .-Ml. 

«.  If  Mul.  «.lvai,...,„..„t  i.  ,„,!  .,,,u.l  to  M1.I,  ,l,ar...  mi.I.  .l.il.l 
«n.l  1„H  ,W.c„.l„„,«  .|,.,||  l„.  ,.n.itl,.l  to  n..,.iv..  «.  ,n„.l,  o„Iv  of  th. 
rK>rH.,„«l  ...tat...  «n.l  to  l„|„.rit  «.,  ,„„,.|.  only  of  tl„.  fal  oMa.V  of  tho 
inlPstat...  as  ,«  .,„ll,.i,.„t  to  t.u.kr  all  tl...  slmn-H  of  th.-  .hiMn,,  i„  s.i.-h 

r..«l  aii.I   ,«.r«on ,taf..  an.l  a.lva..<.,.,„..,.t   to  \h-  „ |.  „,  ,„..,riv  ,, 

can  l«.  ..^tiinat.sl.     K.S.O.  I8H7.  <■.  I(W,  h.  .".1. 

«.  Th«  valu..  ,.f  any  mil  or  ,K..«mal  ,.«tat..  .„  a,!........!  ,h„|| 

be  .lmnr.l  .0  Im,  that,  if  any,  which  ha«  Im..„  aok„..wl,..l«,M  l.v  th.* 
child  by   any   .„,lr,„n..nt   in   writinp.  other«iMe  «„..!,   vain.-  ,hJll  b.^ 

1887,  r.  108,  s.  32. 
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M.  The  maintaining  or  educating,  or  the  giving  of  money  to  a 
child,  without  a  view  to  a  portion  or  settlement  in  life  shall  not  be 
deemed  an  advancement  within  the  meaning  of  this  Act.  R.S.O. 
1887,  c.  108,  8.  53. 

C4.  The  parties  authorized  to  make  partition  of  any  such  real 
esUte  according  to  law,  shall  receive  from  any  of  the  persona  en- 
titled to  a  share  of  such  real  estate,  an  offer  or  proposition  to  pur- 
chase the  share  or  shares  of  the  other  parties  interested  therein, 
giving  the  preference  to  the  person  who  would  have  \>een  the  heir-at- 
law  thereto,  had  wet  ion  37  and  the  following  sections  of  this  Act  not 
been  passed;  and  next  after  such  heir-at-law,  giving  such  preference 
to  the  several  persons  successively  who  would  have  been  such  heir- 
at-law,  had  the  said  last  mentioned  sections  of  this  Act  not  been 
passed,  and  had  those  persons  preceding  them  respectively  in  the 
series  of  such  preference  been  dead  at  the  time  of  the  death  of  the 
intestate.     R.S.O.  IsdT,  c.  108,  s.  54. 

65.  The  parties  so  authorized  to  malce  such  partition  shall 
certify  particularly  to  the  Court  in  which  proceedings  for  a  partition 
are  commenced  or  pending,  the  particulars  of  such  offer  or  proposition 
for  purchase,  the  nature,  quantity  and  volue  of  the  estate  or  share 
proposed  to  be  purchasetl,  and  whether  they  advise  such  offer  or  pro- 
position to  bo  accepted  or  rejected,  and  their  reasons  therefor.  R.S.O. 
1887,  c.  108,  s.  65. 

66.  Any  Court  authorized  to  make  partition  of  real  estate  may 
direct  a  sale  of  the  same  if  it  thinks  it  right  so  to  do,  upon  the 
application  of  any  of  the  parties  beneficially  interested  therein,  giving 
however  the  preference  at  all  times  to  the  person  who  would  have 
been  the  heir-at-law  to  such  real  estate  had  section  37  and  the  follow- 
ing sections  of  this  Act  not  been  passed,  and  after  such  heir-at-law, 
then  giving  such  preference  to  the  several  persons  successively  who 
would  have  been  such  heir-at-law,  had  the  said  last  mentioned  sec- 
tions of  this  Act  not  been  passed,  and  had  those  persons  preceding 
them  respectively  in  the  series  of  such  preference  been  dead  at  the 
time  of  the  death  of  the  intestate.    R.S.O.  1887,  c.  108,  s.  56. 

67.  Every  such  preference  shall  be  upon  and  subject  to  such 
terms,  security  and  conditions,  as  the  Court  thinks  it  right  to  direct. 
R.S.O.  1887,  c.  108,  s.  57. 
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WILLS  BEFOUE  1st  JANUARY,  1874. 

8.  In  the  next  huccceding  tl.ree  sections  of  this  Act  the  worU 
land"  shall  extend  to  megsuages.  and  all  other  hereditaments, 
whether  corporeal  or  incorporeal,  and  to  money  to  be  laid  out  in  the 
purchase  of  land,  and  to  chattels  and  other  personal  property  trans- 
niiMible  to  heirs,  and  also  to  any  share  of  the  >an.e  hereditaments 
and  properties,  or  P"y  of  them,  and  to  any  estate  of  inheritance,  or 
estate  for  any  life  lives;  or  other  estate  transmissible  to  heirs, 
and  to  any  possibility,  right  or  title  of  entry  or  action,  and  any  other 
interest  capable  of  being  inherits,  nnd  whether  the  same  esUtes 
possibilities,  rights,  titles  and  interests,  or  any  of  them,  are  in  pos- 
session, rercrsion,  remainder  or  contingency.    R.S.O.  1887,  c.  109.  *.  2. 

WILLS  Al-TKR  IsT  .lANUARy,  1874. 


9.  In  the  construction  of  the  sections  numbered  10  to  30  inclusive 
in  this  Act, 

1.  "Will"  shall  extend  to  a  testament,  and  to  a  codicil,  and  to 
an  appointment  by  will,  or  by  writing  in  the  nature  of  a  will  in  exer- 
cise of  a  iKjwer.  and  also  to  n  disposition  by  will  and  testament,  or 
devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of  the  Act 
passed  in  the  twelfth  year  of  the  reign  of  King  Charles  the  Second, 
entitled  ".4n  Act  for  taking  away  the  Court  of  Ward,,  and  liveries 
and  tenures  i„  capite,  and  by  knight's  service  and  purveyance,  and 
for  settling  a  revenue  upon  Ui»  Majesty  in  lieu  thereof,"  and  to  any 
other  testamentary  disposition; 

2.  "Real  estate"  shall  extend  to  messuages,  lands,  rents,  and 
hereditaments,  whether  freehold  or  of  any  other  tenure,  and  whether 
corporeal,  incorporeal  or  personal,  and  to  any  undivided  share  thereof 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel  interest)' 
therein ; 

3.  "Personal  estate"  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  moneys,  shares  of  government  and  other 
funds,  securitin  for  money  (not  being  real  estates),  debU.  '-'wsea  in 
action,  rights,  credits,  goods,  and  all  other  property  whatsoever  ^bj.-h 
by  law  devolves  upon  the  executor  or  administrator,  and  to  any 
share  or  interest  therein;  . 
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-    10,.,  ,'  0  ""•"  "'  "  "**"*"■•  "'•  '»♦'■»'»'•'•    ll.S.0.  1887, 

V.  ...\TTi:";|  s iT'r" "':"  ""••"^''  -  •"»"'«•  ~- «« 

«.  :i  (J)  ■"■   '""•  "•  '»«•  "•  "  <*);  R-^O.   J8S7,  c.  132. 

or  l*'  not  1.     .     •""'"'■■'  '""■  "'"'■'•  '•"••  «••«■•'•"  there  be 
a.'oU  or  win  3    •  '7*':"':  "'  ""''•■■•  ""^  di-POMitio,.  ihoreof  by 
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7.  l-,K„.  ,1...  a.,,il.  „f  a  !,„,,.  ,,„,,^^.  „(  „,      ,.„,.,K,r,.„|  or  incur- 
IH.  |-a    here,  .,„„..„.  of  wMH.  sueh  .ru,lc.  was  neij,  i„  r..  «i:.^  , 

from  tim..  lo  i ,  „f  mk-Ii  tiu,t.f.     U.S.O.  1887.  ...  Ho,  «.  o. 

9.  The  bo,,.,  I„U-  puy„„.„t  of  „„v  ,„„„      t^  „„j  j,,^ 
h    .....V   p.. so,,   ,o  who,,,   ,he  san.e   U  puyuhh-  u,k.,.  „„y  .i pre.,  or 
.n,pl.eU  ,rus.,  „r  f„r  u„,   li„,i.eU  pur,H.«.:    and  L,  pa/,„e„t  to  a,^ 
uy.p.   ".v     he  ..rvivor,  or  M.rvivor  of  two  or  n.ore'^.ilortgagee,  "r 
holde.s  or  .he  exeeutors  or  «d,.,i„i«tru,o,s  of  «ueh  .urvivor  oTTheir 
or  h,.  a.M«.,«.  .hal,  ..tr...tua.lv  discharge  the  ..rson  ,«yi„g  the  .a„.e 
from  «...,„.  to  the  applieatio,.  or  hei„«  answerahle  fir  the  mUappU 
cat.o„  ,he,.H.f,  .„.Ie,s  .....  contrary  is  express!,   de.dar«l  by  th^il  - 
»trun,e.,)   .•,ett.n,K  the  truM   or  s.H.i,ritv.     Jt.S.t).   1887    e    110    »    8 
(S«*  also  e.  1'>1,  ,.  14,.  '         *• 

*  '  '  "  »  <•  .  . 
13.  The  execul..,>  „r  ad.i.iuistiators  of  any  h..«,r  or  landlord 
n.ay  d..,.n„„  ,.po„  the  land.  de«,is..l  for  any  tern,  or  at  will  for  the 
arrear.  of  re,.t  .lue  to  s.,..h  lessor  or  landlord  in  hi.  lifetime  in  like 
nmnner  a.  M.eh  lessor  or  landlord  „,i„h,  have  .lone  if  living.  U.S.O 
i ooi ,  c.   J  in,   h.   ] 2. 

14.  S,Kl.  arrears  n.ay  he  distiai„..,l  for  at  any  time  within  six 
months  after  the  det..rn.i„a.ion  of  the  term  or  leaL  and  d„ri„R  the 
eont.nn..m.e  of  the  possession  of  the  tenant  from  whom  the  arrears 
became  dn.-;  and  the  ,H)we,s  and  p.ovisions  contain.d  in  the  s..veral 
statutes  relalinjr  to  distresses  for  rent  shall  he  applicahle  to  the  dis- 
tresses  so  made  as  aforesaid.     IS.S.O.  1887.  e.  110.  s.  l;i. 

16.  Where  by  any  will  eon.ing  into  oiK^ration  after  the  eighteenth 
day  of  N.ptember.  l«l.-,.  or  after  the  passing  of  this  Act.  a  testator 
eharpes  h.s  real  estaf.  or  any  sikhH...  portion  thereof,  with  the  pav- 
ment  of  h.s  debts  or  with  the  pay.nent  of  any  legacy  or  other  speei^c 
Mini  of  ...oney.  and  devises  the  estate  so  cl.arge.1  lo  anv  trust^  or 
trustees  for  the  whole  of  his  estate  or  interct  theiein.  .ind  does  not 
n.ake  any  express  provision  for  the  raising  of  such  debt,  legacy  or 
sum  of  money  out  of  «„ch  estate,  the  said  devisee  or  devisees  in  trust 
notw.thstand,.,g  any  trusts  actually  declared  hv  the  testator  may 
ra.se  .such  .lebt,  legacy  or  mon.y  as  aforesaid  by"  a  sale  and  absoluti 
disposition,  by  public  auction  or  private  contiact.  of  the  said  real 
<.state  oi-  any  ,«rt  thereof,  or  by  a  n.o,tga,8,-  of  the  same,  or  partly 
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in  one  mode  and  partly  in  the  other,  and  any  deed  or  dced»  o(  mort- 
gage RO  executed  may  rewr^e  such  rate  of  interest  and  fix  such  period 
or  periods  of  repayment  as  the  person  or  iHjrsons  executisg  the  same 
thmlc  proper.    R.8.0.  1887,  c.  1 10,  s.  18. 

17.  The  powers  conferred  by  the  next  printing  »,K;iion  shall 
extend  to  all  and  every  the  person  or  persons  in  whom  the  estate 
dev  sed  is  for  the  time  being  vested  by  survivorship,  descent  or 
devise,  or  to  any  person  or  persons  appointed  imdcr  any  power  in 
the  will  or  by  the  High  Court  to  succctd  to  the  trusteeship  vested  in 
such  devisee  or  devisees  in  trust  as  aforesaid.  M.S.O.  1887  c  110 
8.  10.  .    •        . 

18.  If  a  testator  who  creates  such  a  charge  as  is  described  in 
section  16  does  not  devise  the  real  estate  charged  as  aforesaid  in  such 
terms  as  that  his  whole  estate  and  interest  therein  become  vested  in 
any  trustee  or  trustees,  the  executor  or  executors  for  the  time  being 
named  in  the  the  will  (if  any)  shall  have  the  same  or  the  like  power 
of  raising  the  said  moneys  as  is  hereinbefore  conferred  upon  the 
devisee  or  devisees  in  trust  of  the  said  real  estate;  and  such  jwwers 
shall  from  time  to  time  devolve  to  and  become  vested  in  the  person 
or  j,or»on»  (if  any)  in  whom  the  executorship  is  for  the  time  being 
vested;  but  any  sale  or  mortgage  under  this  Act  shall  operate  only 
on  the  esUte  and  interest  of  the  testator.    R.S.O.  1887,  c.  110,  s.  20. 

19.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 
whether  the  powers  conferred  by  the  preceding  three  sections  of  this 
Act,  or  any  of  them,  have  been  duly  ^nd  correctly  exerciMd  by 
the  person  or  persons  acting  in  virtue  thereof.  R.S.O.  1887.  c  110 
8.  21. 

80.  The  provisions  contained  in  the  preceding  four  sections  shall 
not  in  any  way  prejudice  or  atTect  any  sale  or  mortgage  already  made 
or  hereafter  to  be  made  under  or  in  pursuance  of  any  will  coming 
into  operation  before  the  18th  day  of  September,  1865;  but  the 
validity  of  any  such  sale  or  mortgage  shall  be  ascertained  and  deter- 
mined in  all  respects  as  if  the  saiil  sections  had  not  been  enacted; 
and  the  said  several  sections  shall  not  extend  to  a  devise  to  any 
person  or  persona  in  fee  or  in  tail,  or  for  the  tesUtor's  whole  esUte 
and  interest  charged  with  debts  or  legacies,  nor  shall  they  affect  the 
power  of  any  such  devisee  or  devisees  to  sell  or  mortgage  as  he  or 
they  may  by  law  now  do.    R.S.O.  1887,  c.  110,  s.  22. 

>1.  Where  there  is  in  any  will  or  codicil  of  any  deceased  person, 
whether  such  will  has  been  made,  or  such  person  has  died  before  or 
affw  the  l8t  day  of  January,  1874,  any  direction  whether  express  or 
mipfied,  to  sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  any 
real  estate,  and  no  person  is  by  the  said  will,  or  some  codicil  thereto, 
or  otherwise  by  the  testator  appointed  to  execute  and  carry  the  same 
into  effect,  the  executor  or  executors  (if  any)  named  in  such  will  or 
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codicil  shall  and  may  execute  nd  carry  Into  effect  every  such  direc- 
tion to  sell,  dispose  of,  appoii  t,  encumber  or  lease  such  real  eatate, 
and  any  estate  or  interest  therein,  in  as  full,  large,  and  ample  n 
manner,  and  with  the  same  legal  effect,  as  if  the  executor  or  executors 
of  the  t««tator  »vere  appointed  by  the  testator  to  execute  and  carry 
the  same  into  effect.    K.S.O.  1887,  c.  110,  s.  23. 

n.  Where  there  is  in  any  will  or  codicil  thereto  of  any  deceased 
person,  whether  such  will  has  been  made,  or  suoh  person  has  died 
before  or  after  the  first  day  of  January,  1874,  any  power  to  any  exeeu- 
lor  or  executors  in  such  will  to  sell,  dispose  of,  appoint,  mortgage, 
incumber,  or  lease  any  real  estate  or  any  eatate  or  interest  therein, 
whether  such  power  is  express,  or  arises  by  implication,  and  where, 
from  any  cause,  lettera  of  administration  with  such  will  annexed 
have  been  by  a  Court  of  competent  jurisdiction  in  Ontario  com- 
mitted to  any  person,  ami  such  person  has  given  the  additional 
security  required  by  section  58  of  The  Surrogate  Courts  Act,  auch 
person  shall  and  may  exercise  every  such  power,  and  sell,  dispose  of, 
appoint,  mortgage,  incumber,  or  lease  such  real  estate,  and  any  estate 
or  interest  therein  in  as  full,  large,  and  ample  a  manner,  and  with  the 
same  legal  effect  for  all  purpose-i,  as  the  said  executor  or  executors 
might  have  done.    R.S.O.  1887,  c.  110,  s.  24. 

S3.  Where  there  is  in  any  will  or  codicil  thereto  of  any  dc-censed 
person  (whether  such  will  has  been  made  or  such  person  has  died 
before  or  after  the  first  day  of  Januarj-,  1874),  any  power  to  sell, 
dispose  of,  appoiat,  mortgage,  incumber,  or  lease  any  repl  esUte,  or 
any  estate  or  interest  therein,  whether  such  power  is  express,  or 
arises  by  implication,  and  no  person  is  by  the  said  will,  or  some 
codicil  thereto,  or  otherwise  by  the  testator  appointed  to  execute  such 
power,  tnd  letters  of  administration  with  suc.f  will  annexed  have 
been  by  a  Court  of  competent  jurisdiction  in  Ontario,  committed  to 
any  person,  and  such  person  has  given  the  additional  security  before 
mentioned  such  person  shall  and  may  exercise  every  such  power,  and 
sell,  dispose  of,  appoint,  mortgage,  incumber  or  lease  such  real  estate, 
and  any  esUte  or  interest  therein,  in  as  full,  large,  and  ample  a 
manner,  and  with  the  same  legal  effect,  as  if  such  last  named  person 
had  been  appointed  by  the  testator  to  execute  such  power.  R  S  O 
1887,  c.  110,  8.  25.  t^  .   . 

U.  Where  any  person  has  entered  into  a  contract  in  writing  for 
the  sale  and  conveyance  of  real  estate,  or  of  any  estate  or  interest 
therein,  and  such  person  has  died  intestate,  or  without  providing  by 
will  for  the  conveyance  of  such  real  estate,  or  estate  or  interest 
therein,  to  the  person  entitled  or  to  become  entitled  to  such  convey- 
ance under  such  contract,  then,  if  the  deceased  would  be  liable  to 
execute  a  conveyance,  were  he  alive,  the  executor,  administrator,  or 
administrator  with  the  will  annexed  (as  the  case  may  be),  of  such 
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!Zt7    '7""";      ""  """'*'  ""•'  "*'''  ♦"  ♦hP  ,K.r«,n  entitled  to  th« 
H„  e  „  ^  ,  „„,,  „„„^.,,,„  „,„,,.j„„.^  „^  ,.o„v..va„ce.  of  nuoh  e.Ut«. 

."""f-  •"','  ^"' '  "'v«n-"t-.  ex....,.t  an  H„„inHt  the  «cIh  of  the  grantor, 

a..a  H„Pl,  .„„v..,a,.«.  »|,.,l|  iH.  .„  vali,I  an.l  ..tf.-olual  „«  if  tl.oUeoeaiH 

.aim..  h..t   shall  ,„,t   |,„v,.  „„.v  f,,,-,!,,.,.  vali.lity.     Jl.S.O.   JHHT.  e.   110. 

M.  Kv.rv  ,'\n-nU,r. a.lmh.istiaior. ami  a.ln.lniHtratoi-  «i(h  the  will 

..nnex„  .  shall,  as  r..s,„,.,s  ,he  a.l.litionni  |K,«..r«  vestcl  in  him  bv 

h.«  A.I.  an.l  ..„y  „,„„,.v  or  asset*  by  hi,,.  n.eiv,.,l  in  eo„s„,„e„ce  of 

the  exereise  of  s.,.!,  ,„,„e,H.  1„.  s„bj...t  ,o  all  the  liabilities  and  com- 

IK-llal...  ...  .hsel.a,„e  all  the  duties  of  whals-M-ver   kind,   which,  a, 

r™,H..|s  ,he  aet-  to  1„.  .lone  l.y  hi,„  unde,-  s„eh  ,K,wers.  «,mld  have 
H^en  .n,|H,sed  .,|H>n  an  ex.^en.or  or  other  ,>e,son  aniHiinted  by  the 
..«t«tor  to  ex.v„te  tl,e  same,  or  in  eane  of  there  bein^  no  sneh  ex«..,. 
lor  or  ,H.rso„  „onld  have  be,.„  i„.,K.Hed' by  law  „p„„  anv  person 
..I.,K,.„ted  by  law.  or  by  any  Conr.  or  .Ind^e  of  ..m,,K.te„t  j„,is,licti„n 
to  exee.,le  s,i,.|,  |K,wers.     U.s.O.  I,SN7.  e.  11(».  s.  27. 

M.  \\her..  there  are  several  exei-utors.  a.ln,ii,i«triilors.  or  u.l- 
n.in.stral.as  with  ll...  „ill  annex.Hl.  and  one  or  n.ore  of  them  die,  the 
jK.wers  h,.reby  e,-.,.t,.d  shall  vest  in  H.p  survivor  or  snivivor,  11  S  O 
1S87.  t:    110.  s.  as. 


S4.  <>„  the  adn.i„istration  of  the  estate  of  a  d.K.,,,*^!  m-rson.  in 
<'a«e  of  a  deficiency  of  asMts  debts  due  to  the  Crown  and  to  the  executor 

or  admmi-trator  of  the  d..eea«e<l  person,  and  debts  to  others,  includ- 
injl  therein  re^iH-etively  debts  by  judjnnent  or  order.  «„d  other  debts 
of  retwd.  debts  by  speeially.  simple  eonlrnet  .lebts.  and  s„eh  elaims 
for  damap.s  as  by  statute  are  payable  i„  like  order  ..f  ad.ninist ration 
ns  Himple  contraet  debts  shall  !«.  pai.j  ,„,W  ,»,>,»„  and  withot.t  anv 
preferene,.  or  priority  of  debts  of  one  rank  or  naln.e  over  those  of 
another:  but  nothing  herein  eontained  shall  prejudiee  anv  lien  exist- 
ing durinjj  the  lifeti„,e  of  the  .lebtor  on  anv  of  his  r,-.,\'or  personal 
estate.     K.S.O.   ISST.  e.   110.  s.  ;,i. 

M.  In  ease  the  exeeiitor  or  administrator  ^ives  notiee  in  writing 
referring  to  this  s.Ktion  and  of  his  intention  to  avail  himself  thereof 
to  any  creditor  or  other  pc-rson  of  whose  claims  against  the  estate  he 
has  noliw.  or  to  the  attorney  or  agent  of  sneh  creditor  or  other  iK-r- 
8on,  that  he  the  executor  or  adn.inistrntor  rejects  or  disputes  the 
claim,  it  shall  be  the  duty  of  the  claimant  to  commence  his  action  in 
respect  of  the  claim  within  six  months  after  the  notice  is  given  in 
«.se  the  debt  or  some  part  thereof  is  due  at  the  time  of  the  notice 
or  within  six  months  from  the  time  the  debt  or  some  part  thereof 
falls  due  if  no  ,«»,t  thereof  is  due  at  the  time  of  the  notice    and  ip 
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c.e,.u,t  the  c.«i„  .h...  Ue  forever  barred;    Provided  ..w.y.  th.t  i„ 
c««e  the  ilaimant  shall  be  nonsuited  at  th«  tH.i  tK.  -i-i    \ 
executor,  or  .d„.i„i.tr«tor.  ^.^J:^:^^':^  t'JZ'''.:iZn': 
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K.S.O.  Chmtcr  le.^. 


the  same  right,  and  liabilities  and  beTubject  Z  tT«l  "^^'^^''^ 
..  .he  vould  have  or  be  if  she  were'liWnt  |iVo.^^^^'•,^?l"*S" 
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THE  STATUTE  OF  DISTRIBUTION. 
ItJ8.0.  CRAFm  M5. 

1.  Thi«  Act  majr  be  eited  a*  "The  SUtute  of  Distribution."  New. 

fl.  Subject  to  the  proviiioni  of  The  Devolution  of  Ettatu  Act, 
the  turpluMge  of  the  personal  estate  of  aaj  person  djing  intestate 
shall  be  distributed  in  manner  and  form  following,  that  is  to  say, 
one-third  part  of  the  said  surplusage  to  the  wife  of  the  intestate, 
•nd  all  the  residue  by  equal  portions  to  and  amongst  the  children  of 
such  persons  dying  intestate,  and  such  persons  as  legally  represent 
such  children  in  case  any  of  the  said  children  be  then  dead,  other 
than  such  child  as  shall  have  any  estate  by  the  settlement  of  the 
intestate,  or  shall  be  advanced  by  the  intestate  in  his  lifetime  by 
portion  equal  to  the  share  which  shall  by  such  distribution  be  allot- 
ted to  the  other  children,  to  whom  such  distribution  is  to  be  made. 
And  in  case  any  child  shall  have  any  estate  by  settlement  from  the 
said  intestate,  or  shall  be  advanced  by  the  said  intestate  in  his  Ufa 
time  by  portion  not  equal  to  the  share  which  will  be  due  to  the 
other  children  by  such  distribution  as  aforesaid,  then,  so  much  of  the 
surplusage  of  the  estate  of  such  intestate  shall  be  distributed  to 
such  child  as  shall  have  any  land  by  settlement  from  the  intestate, 
or  wan  advanced  in  the  lifetime  of  the  intestate  as  shall  malce  the 
estate  of  all  the  oaid  children  to  be  equal  as  near  as  can  be  estimated. 
And  in  case  there  be  no  children,  nor  any  legal  representatives  of 
them,  then,  one  moiety  of  the  laid  estate  shall  be  allotted  to  the  wife 
of  the  intestate,  and  the  residue  of  the  said  estate  shall  be  dis- 
tributed equally  to  every  of  the  next  of  Icindred  of  the  intestate  who 
are  in  equal  degree,  and  those  who  legally  represent  them.  22  &  23 
Car.  2,  c.  10,  s.  3,  (or  ss.  S  and  6,  in  Ruifhead's  Ed.). 

S.  Provided  that  there  be  no  representations  admitted  among  col- 
laterals after  brothers'  and  sisters'  children,  and  'i  case  there  be  no 
wife,  then,  all  the  said  estate  shall  be  distributed  equally  to  and 
amongst  the  children,  and  in  case  there  be  no  child,  then,  to  the  next 
of  kindred  in  equal  degree  of,  or  unto,  the  intestate,  and  their  legal 
representatives  as  aforesaid,  and  in  no  other  manner  whatsoever. 
22  t  23  Car.  2  c.  10,  s.  4,  (or  s.  7  in  Ruffhead's  Ed.). 

4.  To  the  end  th«t  a  due  regard  be  had  to  creditors,  subject  to  the 
provisions  of  section  38  of  The  Trustee  Act,  no  such  distribution  of 
the  goods  of  any  person  dying  intestate  shall  be  made  till  after  one 
year  be  fully  expired  after  the  intestate's  death,  and  every  one  to 
whom  any  distribution  and  share  shall  be  allotted  shall  give  bond 
with  sufficient  sureties,  that  if  any  debt  truly  owing  by  the  intestate 
shall  be  afterwards  sued  for  and  recovered,  or  otherwise  duly  made 
to  appear,  that  then,  and  in  every  such  case,  he  shall  refund  and  pay 
back  to  the  administrator  his  rateable  part  of  that  debt,  and  of  the 
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^tVti^'lSiS'Sl'"  *^  •^'»'-««*~to,  by  r^.0.  of  .uoh  d.bt 
w>»  01  UM  put  ud  than  m  m  aforMaid  allotted  to  Urn  thaMh*  t« 
«.«.  th.  «id  adnriBl.tr.tor  to  pay  and  »»tuTi^  ^^T^ Jl 

e.  10,  •.«,(<»•.«  In  Rulfliiad'iBd.),  "  ^*r.  ». 

1.*-.*;  *"  ^  *''•  "••"'  •'  •  *'"'•'  '"y  •*  hi.  ehildTMi  diaU  di« 

•Twy  bwthw  and  .{.tor,  and  th.  rtpwMnUtlT..  of  thwn.  d»n  tar. 
•-  .qnal  riw«  with  her.  anythln.  In  M«tion  2  of  thta^totii^ 
trary  notwith.tandlng.    1  J.c.  «,  0.  17,  ..  7,  »-«"«»»•  oon- 
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AN  ACT  RESPECTING  EXECUTORS  AND 
ADMINISTRATORS. 

R.S.O.  CMARn  337. 

It.  Subject  to  Urn  proviiion*  of  Tke  DevoluHon  of  Ertatea.Aet, 
where  »  teitator  by  hia  will  doth  devise  and  direct  Ikiidi  to  be  aold 
by  hit  esecuton,  euch  wie  may  be  T«Iidly  made  by  euch  one  or  more 
of  the  exectttori  as  ihall  take  upon  him,  or  them,  the  care  and 
charge  of  the  «akl  will,  and  a  conveyance  by  euch  exeeutor  or  execu- 
tors (hall  be  as  valid  and  effectual  in  law  m  If  all  of  the  exeeuton 
named  in  the  will  had  joined  therein.    21  Hen.  8,  c.  4,  s.  1. 

14.  When  any  periton  shall  die  having  by  will  or  codicil,  appointed 
any  person  to  be  executor,  such  executor  shall  be  deemed  to  be  a 
trustee  for  the  person  <if  any)  who  would  be  entitled  to  the  estate 
under  TJkr  Utatvtf  itf  DI»Mb¥tion,  in  respect  of  any  residue  not  ex- 
pressly disposed  of,  unless  it  shall  appear  by  the  will,  or  codicil, 
that  the  person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.    Imp.  Act,  II  Geo.  4  A  1  W.  4,  c.  40,  a.  1. 

M.  Property,  real  and  personal,  over  which  a  deceased  person 
has  a  general  power  of  appointment  which  he  may  exercise  for  his 
own  beneflt  without  the  assent  of  any  other  person,  shall  be  assets 
for  the  payment  of  his  debts,  where  the  same  is  appointed  by  his 
will;  and,  under  an  execution  against  the  personal  representatives 
of  such  deceased  person,  such  assets  may  be  seiaed  and  sold,  after 
the  deceased  person's  own  property  has  been  exhausted.  (See  3 
W.  *  M.  c.  14) ;  2  Ed.  7,  c.  1,  s.  6. 


THK  HlATl'TE   LAW  RKVMiON   ACT,  IJM)i.  «4| 

THE  STATUTE  LAW  REVISION  ACT.  1„02. 
«  Ebw.  VII.  Uhaitmi  I. 

.ufflcl.„tly  provided  for  bHr,^'    L        ""'J*''  """"  ♦"«•»'  »• 

.^.  Ss:::::.";'Jir^oirSow;ro^,;';;7  --  --  - 

lowi:—  tTOVinee  of  OnUrio.  enapts  ■«  fo|. 

1.  ThI.  Act  m.y  be  cit«l  ..  Tke  H,a,Htr  /,„..  «„<.io.  Act   1809 

(as*.?r«,':.'„l,w'rj:,°',?' .""""'"-  -'  '••"""• " 

dw,.^  per«,„  a,  they  would  be  HyZtl  Ttl  ,     "'  ""•• 

vemtea  peroon  which  have  become  vested  in  hi..  i..i-  ■     . 

I'l^-rr  .^«  -"^  -- '-  -  ^-"^"i*s 

payment  of  hi,  debt,,  where  i^ >J: ^:^^i ^r:^^- :^ 
under  an  execution  acainst  the  n*r«>n«i  j^*^     ™  7  "'"  "'"'   »•««. 

person,  own  property  hag  been  exh«u»te,l.  ^ 
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SOHKDUUL 


This  MiMdnto,  to  far  u  It  r«UtM  t«  tiM  ImparUI  tUtutM,  la  to 
b«  rMid  M  rtftrrlag  to  tb«  lUrlMd  Edition  of  th*  Stotntao  j^opwod 
nador  tbo  dirMtlon  of  th«  ImporUl  itatut*  law  eommlttoo  o(  tko 
UnltMl  KlBgdom,  m  to  tht  tUtutM  Includml  In  that  odltloB.  Tho 
•hapten  of  tba  atatutM  (bofon  tko  dirUlon  Into  Mpanto  A«ta)  an 
dMOTlbad  hf  tko  nargiaat  abatract*  givm  la  that  adltioa. 

S  W.  4t  M.  e.  14.— (Proportjr  appointad  mad*  aaaata  for  pajmrat 
of  dabU).    (Bnbatltttta  tor  tbU.    Sm  Mction  a  of  tbii  Aet). 
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AN   ACT  TO  AMKXI)  THE   DKVOI.rTlOX   OK 
K.STATK.S  ACT. 

•i  Knw.  VII.  C'luoKi,  r. 

I.  N'otbiOH  In  "wstloii  13  of  The  thi  .ulw„  •  •  t^iui  Irl  ,,  ,||  b« 
Md  to  derogate  from  miy  rixht  po.»r  .,,i  .,>  ,„  .v,v„t,,,  , ,  ,.i„  ,  I,, 
tntor  with  the  will  aniMxvd  under  .,  ,,i!  .,.  un  ■  .  ,hi  rru'ti-  «f 
or  from  any  right  po«»«-.«,H|  l,y  «  ,,„  ,,.,.  „„  )„   „   ,  :,, 

«.  Tin.  prwwlliiK  wftion  .h.',  .i.mi.  «.  If  t  ..  .,„n,.  i,.„i  ,  ., 
mactrd  on  tlir  4th  of  .\Uy.  IM)  .«e,,t  ,.,»t  .,.(»!-.  t!^,  ,„  , «. 
t«in«i  .halt  affect  the  ronatruct  .,  of  the  •..,.:  ..-Kon  U  «-  .exjMeU 
any  oonveyunw  hrrrtofore  made  o;  "".»  <1«^  in...  i  |„i-  l,ut  to  far  m 
It  affei-t«  any  auch  ronveyanct  the  •..iJ  ,.c:i.,n  .  j  ,l,nll  I,,,  oon.iruad 
•*  If  the  [trn^inff  Mrtion  had  not  beeu    naoteii 

«.  The  Mid  section  13  U  amended  i.v  ...i  .M.tinK  fi,.  word* 
"three  year."  for  the  word,  "twelve  montli»  'nu  m  thu  third 

line  of  the  Mid  action,  but  .ueh  amendment  ahall  only  apply  to  th« 
real  e«tate  of  |ierM>ns  who  have  died  within  on*  ywr  before  the  paw 
Idk  of  thi*  .Art,  or  .hall  hereafter  die. 

4.  .Section  U  of  the  said  Df volution  of  Eitattt  Act  shall  extend 
to  eaieii  where  a  jtrant  of  probate  of  the  will  or  of  administration  to 
the  estate  of  the  deceased  may  not  have  been  made  within  twelve 
months  or  any  lonip-r  period  after  the  death  of  the  testator  or  lutes- 
Ute.  This  wet  ion  shall  l>e  deemml  to  have  been  in  force  on  and  from 
the  27th  day  of  May,  1893. 

».  The  powers  of  an  administrator  and  of  an  executor  under  the 
Mid  Act  are  hereby  declared  to  include  the  power  of  IcMing  Unda 
and  of  mortgaiting  land,  for  the  purpose  of  paying  defits,  but  no 
lease  hereafter  made  under  such  power  shall,  where  an  infant  ia 
interested,  extend  beyond  the  coming  of  age  of  the  aaid  infant  or 
where  more  infants  than  one  are  interested  shall  extend  beyond  the 
coming  of  age  of  the  eldest  of  said  infants.  The  written  consent  or 
approval  of  the  ofBcial  guardian  to  a  leaae  or  mortgage  under  the 
aaid  power  shall  be  required  under  the  like  circumstances  a*  it 
would  be  required  if  the  land  were  being  sold. 

•.  Sales  of  realty  made  and  leases  and  mortgages  granted  by 
executors  and  administrators  with  the  written  consent  or  approval 
of  the  OfHeial  Guardian  prior  to  the  passing  of  this  Act,  whether  the 
probate  of  the  will  of  the  tesUtor  or  lettera  of  administration  to  the 
estate  of  the  intesUte  have  been  Uken  out  before  or  after  the  expira- 
tion of  a  year  after  the  death  of  the  teaUtor  or  intesUte,  ahaU  be 
valid  as  respects  all  the  heirs  or  devisees,  whether  infants  or  of  full 
age.  for  or  on  behalf  of  whom  the  consent  of  the  Official  Guardian  has 
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been  obuiaed,  and  mIck  of  fewt  by  executors  and  adminiatraton  ia 
other  caMM  made  prior  to  the  paMiag  of  this  Act  shall  be  adjudioatad 
upon  in  lilce  manner  as  is  prorided  in  mb-section  8  of  section  17  of 
The  Devolution  of  Ettatea  Aet  and  «hall  be  valid  unless  questioned  in 
an  action  within  one  ,ear  from  the  pasfing  of  th\»  Act  except  in  any 
case  where  under  The  Uevolution  of  Eitatea  Act  the  approval  of  the 
Official  Guardian  was  required  and  was  not  obtained. 

7.  Where  prior  to  the  passing  of  thin  Act  there  has  been  a  sale 
by  executors  or  administrators,  no  infant  being  concerned  and  no 
consent  or  approval  of  the  Official  Guardian  having  been  obtained, 
but  the  person  or  one  of  the  persons  l)eneflcially  entitled  has  received 
and  accepted,  or  >thall  hereafter  receive  and  accept,  his  share  or 
supposed  share  of  the  purchase  money.  Huch  acceptance  shall  be 
deemed  a  confirmation  of  the  sale  as  respecU  such  person. 

S.  Sub-Kpction  1  of  section  IB  of  the  said  Devoivttion  of  E»tate» 
Act  is  amended  by  adding  the  following  clause  thereto: 

(a)  The  faid  executors  and  administnitors  shall  also  have  power 
with  the  concurrence  of  the  persons  beneficially  entitled  thereto,  or 
with  the  approval  of  the  Official  Guardian  where  there  are  infanta, 
lunatics,  or  non-concurring  persons  beneiicially  entitled,  to  uivide  the 
eaUte  of  the  deceased  or  any  portion  or  portions  thereof  amongst  the 
persons  entitled  thereto. 

».  Section  9  of  the  said  Act  is  amended  by  striking  out  the  word 
"hereinbefore"  where  that  word  occurs  in  the  first  line  of  the  said 
section  and  substituting  therefor  the  word  "herein." 

10.  Section  14  of  the  said  Act  is  amended  by  striking  out  the 
words  "twelve  months"  where  tliey  first  occur  in  the  said  section  and 
substituting  therefor  the  words  "the  proper  time,"  and  by  striking 
out  the  words  "twelve  months,"  where  they  occur  the  second  Ume  in 
the  said  section  and  substituting  therefor  the  word  "periods." 

11.  Section  15  of  the  said  Act  is  amended  by  striking  out  the 
words  "twelve  months"  where  they  first  occur  in  the  said  section  and 
substituting  therefor  the  words  "the  proper  time."  and  by  striking 
out  the  words  "after  the  expiration  of  twelve  months  from  the  death 
of  the  testator  or  intestate"  and  substituting  therefor  the  words 
"after  the  time  within  which  the  executors  and  administrators  might 
without  any  consent,  order  or  certificate  have  registered  a  caution." 

W.  (1)  Real  estate  of  persons  who  have  died  on  or  after  the  first 
day  of  July,  1886.  and  before  the  fourth  day  of  May,  1891,  which  haa 
not  already  been  disposed  of  or  conveyed  by  the  executors  or  adminia- 
trators  of  such  persona,  shall  at  the  expiration  of  one  year  from  the 
passing  of  this  Act  be  deemed  thenceforward  to  be  vested  in  the  de- 
visees or  heirs  beneficially  entitled  thereto  (or  their  assigns  as  the 
case  may  be)  without  any  conveyance  by  the  executors  or  adminu- 
trators  unless  within  the  said  year  such  executors  or  administrator* 
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•ban  hare  cauwd  to  be  regiatered  a  caution  a*  autboriMd  in  reapeet 
of  the  real  estate  of  peraona  dying  after  the  aaid  fourth  day  of  May, 
1»1,  by  the  Act  paased  in  the  fifty-fourth  yeai  of  Her  late  Majeaty'a 
Mign  inUtuled  An  Act  retpeeting  the  mOe  of  Sml  State  »«  Etmrn- 
tort  and  AdminUtraton. 

(2)  In  caae  of  auch  caution  being  ao  registered  thia  aection  ahall 
not  apply  to  the  real  eaUte  referred  to  therein  for  twelve  months 
from  the  time  of  such  registration  or  from  the  time  of  the  regiatra- 
tion  of  the  last  of  auch  eautiona,  if  more  than  one  are  regiatered. 

(3)  Thia  aection  ahall  be  applicable  notwithatuding  a  grant  of 
probate  of  the  will  of  the  deceaaed  or  of  adminiatration  to  hia  estate 
may  not  have  been  made  prior  to  the  expiration  of  the  said  period. 
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ADMINISTRATOR  before  appointment,  stranger  to  title. 
97. 

ad  litem  does  not  take  under  D.B.  Act,  128. 

cum  test,  may  exercise  powers  under  will,  when,  297. 

authority  of.  where  grant  is  general,  41. 

pendente  lite,  not  within  Act,  127. 

powers  of,  162,  170. 

over  land  or  under  D.E.  Act,  121. 
title  of,  under  D.E.  Act,  121. 

tenant  in  fee  simple,  97. 

at  common  law,  117. 

dates  from  grant  of  letters,  117. 

does  not  relate  back  to  death,  104,  118. 
assignment  of  term  by.  before  letters,  invalid,  117. 
Limitations,  Statute  of  runs  against,  from  death  of 
intestate,  91. 

durante  absentia,  within  D.E.  Act,  125. 

durante  minore  aetate,  within  D.E.  Act,  126. 

with  will  annexed,  a.ssent  to  devise  by,  quaere,  192. 

powers  of,  as  to  acts  done  before  grant  of  letters  120 
121.  ■ 

under  letters  limited  to  personalty,  no  right  to  land, 

ADMINISTRATION,  order  of,  not  altered  by  D.B.  Act, 
82,  84,  103,  173. 

residue  of  realty  and  personalty  bears  debts  ratably 

181. 
letters  of.  affect  all  property  in  Ontario,  127. 

limited  to  personalty  do  not  affect  land,  quaere, 

123. 
limited  in  time,  126. 
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ADMlNLSTRATION_C«n/t„«.rf. 

interval  between  death  and,  titJe  to  land   89 
property  appointed  by  will,  assets,  178. 
vests  in  personal  representative    180 

testa^v'"!""*'"^  *''"  '"*"*"'"''  °"°  ^^P^^y-  180. 
testacy,  no  residuary  disposition    174 

pemns  entitled  to.  ascertained  by  rules  of  civil  law, 

right  to.  follows  riKht  of  property,  86. 

ADVANCEMENT,  charged  a^inst  descendants  of  chil- 

deprives  child  of  title  to  share  pro  tanto,  266 
legacy  is  not,  268. 

must  be  complete  in  intestate's  lifetime,  268 
Inheritance  Act,  must  be  in  writing  under,  263 

applies  to  all  parents,  271 
Statute  of  Distribution,  need  not  be  in  writin,  under, 

differ..nce  between  statutes,  262 
maintenance  and  education  not,  272. 
what  constitutes,  269. 
what  does  not  constitute,  270. 
what  statute  affects,  260. 
See  Hotchpot. 

APPOINTEE,  „f  p„p,rt.v  Me,  mhjM  to  debt^  32,  33, 
APPOINniENT.  „,„ke»  p„p,„,  ,,^,,,^  j„ 

title  of  persons  entitled  in  default   178 
failure  of.  when  property  becomes  part' of  estate,  134. 
ASSENT,  to  devise  under  D.E.  Act  quaere,  192. 
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ASSETS.  l«nd  as,  184. 
under  5  Geo.  II.,  185. 

Execution  Act.  187. 

D.E.  Act,  190. 
See  Administration. 

BARE  TRUSTEE,  de-scent  of  estate.  1. 

BASE  PEE,  definition  of,  55. 

difference  between  determinable  fee  and,  55. 
not  within  D.E.  Act,  55. 
Inheritance  Act,  55. 
descends  as  at  common  law.  55. 

BENEFICIARIES.  con.sent  of  n..ce.s.sary  t.,  sale  by  per- 
sonal representative.  165. 
interest  of,  before  vestinp.  1.3,1. 

is  a  possibility  coupled  with  an  interest,  13.3. 
is  transmissible  by  conveyance,  devise  and  des- 
cent, 131.  133. 
ripht  to  protect  property,  133. 
title  of.  after  vestinu,  133. 

may  be  defeated  by  caution,  134. 
reeeivinp  share  of  purchase  money  sales  confirmed.  168 
quaere  equitable  owners  before  vestinjf,  104. 
assigns  of,  title  of,  137. 

who  take  by  conveyance,  title  of,  143. 
no  subsequent  caution  can  be  obtained  ajrainst 
135,  138. 

protected  from  operation  of  caution,  138. 

have  indefemble  title  after  three  years  without 

caution,  139. 
title  of,  before  vesting,  131. 
See  Heir — Devisee. 

BENEFICIARIES  AND  ASSIGNS,  title  of,  130. 
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BLOOD,  no  preference  of.  under  Statute  of  Dirtribntioii 
244.  ' 

BROTHERS  and  father,  distribution  amongst,  275. 

grandparents,  distribution  amongst,  276. 

or  nephews  and  mother,  distribution  amongst   277 
CAUTION,  150. 

definition  of,  150. 

how  signed,  150. 

effect  of,  151.  152. 

action  necessaiy  to  set  aside  order  for,  wrongly  made, 

158. 
one  only  during  statutory  period,  152. 
none  where  husband  elects  to  take  curtesy,  205. 
none  after  subsequent  caution,  152. 
none  necessary,  when  devise  to  executors,  117. 
order  for,  158. 

how  signed,  157. 
when  to  be  granted,  155. 
where  consent  can  be  given  only,  155 
evidence  on  application  for,  158. 
subsequent  to  statutory  period.  152. 

more  than  one  cannot  be  granted,  159. 
withdrawal  of,  160. 

by  person  only  who  registered,  160. 
rabsequent,  cannot  be  withdrawn,  161. 
may  be  registered  by  executor  before  probate,  151. 
may  not  be  signed  by  administrator  before  letters,  151. 
CHATTELS,  inheritable,  not  heir-looms,  28. 
descend  with  estate,  28. 
within  D.E.  Act,  28. 

CHILDREN,  and  their  representatives,  distribution  among 
243,  258. 
mode  of,  246. 
only  distribution  amongst,  per  capita,  247    248. 
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CHILDREN— Can<in.i«/. 

half  blood  share  with  whole  blood,  247. 
potthumous,  entitled  to  share,  247. 
descendants  of,  distribution  amongst,  249. 

difference  between  Statute  of  Distribution  and 

Inheritance  Act,  257. 
represent  children,  250. 
take  per  stirpes,  249. 

CIVIL  LAW,  rules  of,  introduced  by  Statute  of  Distribu- 
tion, 252. 

CONDITION,  benefit  of,  where  no  reversion,  74. 

person  claiming  must  be  heir  to  person  of  grantor, 

not  within  D.E.  Act,  73,  75. 

may  be  within  Inheritance  Act,  75. 

CONDITION  broken,  right  of  entry  for,  where  no  rever- 
sion, 73. 

right  of  entry  for.  where  there  is  a  reversion 
76. 
must  be  exercised  by  owner  of  reversion,  77. 
not  within  D.E.  Act,  76. 
does  not  pass  to  executor,  78. 
is  not  severable  from  reversion,  78,  79. 
descends  under  Statute  of  William  IV.  qtiaere,  79. 
devise  upon,  heir  can  enter  for  breach,  74. 
CONSANGUINITY,  degrees  of,  how  computed,  245. 

according  to  civil  law.  246. 
CONTINGENT  REMAINDERS,  are  not  estates,  55,  56, 

not  within  D.E.  Act,  55  et  seq. 
devisable,  58. 
descent  of,  58. 

CONTRACT,  conveyance  in  pursuance  of,  by  executor  or 
administrator,  299. 

CONVERSION,  not  abolished  by  D.E.  Act,  23,  24. 
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CREDITOR,  remedy  at  common  law,  184. 
under  Execution  Act,  187. 
5  Geo.  II.,  185. 
D.E.  Act,  190. 
See  Adminutration—UHd  as  Aaseti. 
CURTESY,  199. 

dower  and,  contrast  between,  199. 

husband  may  elect  to  take,  199. 

right  to  elect  on  complete  intesiacy  only  200 

where  no  election  as  to.  202. 

time  for  election  as  to.  203. 

abandonment  of  by  contract.  203 

after  election  to  take,  distribution  amongst  heirs,  205. 

See  Husband. 

DEBTS,  appointee  under  power  takes  subject  to,  177 
charge  «f.  none  by  D.E.  Act,  197.  198. 

and  tnist  for  sale,  distinction  between,  292 
enab^  executors  to  sell  under  Trustee  Act."  281, 

what  constitutes,  282. 

not  create.!  by  express  direction  to  executon.,  283 

Vtaere  as  to  this  since  D.E.  Act,  284  n 
where  land  devised  to  executors,  284 
not  affected  by  charging  specific  parts,  286 
b.v^,mpIication.  rebutted  by  repugnant  direction, 

"hS::^'%8r""  """*"-  "--^  -"  p«^- 

where  estate  devised  to  trustees,  288 

not  devised  to  trustees,  executors  may  sell, 

devise  subject  to,  devisee  may  sell   290 
puiThaser  from  heir  or  devisee  takes  free  from.  194 
195,  196.  ' 
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DETERMINABLE  PEE.  definition  of,  52  53 

differ  f„„„  bane  fee  under  DiHentailing  Act.  53 

from  fee  Himple,  53.  54, 
no  reversion  expectant  upon.  53. 
not  within  D.E.  Act,  54. 
dencendfl  at  common  law,  54. 
DEVISE,  assent  to  not  necessaiy,  191. 

lubject  to  charjre.  devisee  may  sell,  290 
to  executors,  title  by,  113. 
DEVISEE,  title  of,  suapended  by  D.B.  Act  86 
may  be  defeated  by  sale  by  executor,  86* 
can  cimsent   to  nubsequent  caution  only  when   pro- 
perty  aflTected.   154.  '  P™^ 

in  tail,  cannot  consent  to  subsequent  caution,  155 
non-concurring.  165 
DEVISES.  Statute  of  Fraudulent,  184 
DEVOLUTION  OP  ESTATES  ACT,  breaks  continuity 
or  ownership  on  intestacy,  91. 
administration  under,  171. 

early  opinions  upon,  172. 
does  not  prevent  devise  to  executor  upon  trus,^   113 
general  scheme  of,  82. 
effect  upon  limitations  of  estate,  82. 
administration.  83. 
succession,  84. 

realty  and  personalty,  distinction  between,  not  abol- 

ished  by,  84. 
interests  within,  15. 

equitable  estates  in  fee,  17. 

vested  remainders  in  fee,  17. 

land  under  contract  of  sale,  17. 

trust  estates,  19. 

money  to  be  laid  out  in  land,  22. 

rights  of  entry  on  disseisin,  24. 

inheritable  chattels,  28. 

land  appoirLad  by  will,  28. 
Asm. — 23 
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DEVOLUTION  OF  ESTATES  ACT— Cmtinu€d. 
intereHtR  not  within,  35. 

a  pnrcluMer'H  interMt,  .35. 
optionn,  48. 
detenninable  fees,  52. 
bane  feet,  55. 
contingent  renwiodeni,  55. 
ex«cntory  and  future  interetta,  59. 
poMibilitieti,  62. 
wrongful  seisin,  66. 

rights  of  entry  for  condition  broken,  73. 
free  grant  lands,  79. 
DISSEISIN,  effect  of,  at  common  law,  66,  68. 
right  of  entry  on,  24. 
not  severable  from  ownership,  24. 
not  an  estate  at  common  law,  26. 
within  D.E.  Act,  24,  25. 
passes  by  conveyance  of  land,  69. 
See  Wrongful  Seinn. 

DISTRESS  for  rent,  by  executor  or  administrator,  302. 

tenant  must  be  in  possession,  303. 

where  tenant  is  dead,  304. 
DISTRIBUTION.     See  Next  of  Kin,  ChUdren,  Fathtr, 
Mother,  Orandparenta,  Unelet. 

DOWER,  assignment  of,  by  personal  representative,  216  n. 
may  be  barred  by  jointure  or  settlement,  234. 
uot  abolished  by  D.E.  Act,  216. 
and  cu-t(  i\  contrast  between  199. 
land  may  he  sold  free  from,  224. 
election  by  widow  against,  on  intestacy  only,  218,  219. 
and  .share  in  land,  election  between.  219. 

on  partial  intestacy,  221. 

election  where  no  issue,  none,  225. 
except  surplus  over  $1,000,  228. 
See  Election. 


INDU 

ELECTION,  by  widow  agaiiwt  dower,  216. 

effect  of,  220. 

on  partiMl  intCHtoey,  221. 
dower  end,  216. 
by  widow  i.n  intestacy  u*  to  land  only,  218,  219. 

betwwn  dower  and  Hhare  in  land.  219.' 

when  partial  inteetaey  aa  to  land,  221. 

may  be  after  verting  in  beneflciariea,  224. 

mode  of,  221. 

by  instrument  in  writing,  222. 
may  be  by  will,  222. 

muat  be  clear,  222. 

time  for,  223. 
See  Dower. 
enrtesy  and,  17'',  241. 
by  husband,  on  complete  intestacy  only,  200,  241, 

as  to  what  it  may  be  made,  201. 

where  there  ia  none,  202. 

time  for,  203. 

devolution  of  land  upon,  204. 

distribution  amongst  heirs  after,  206. 

ENTRY,  right  of.    See  Conditions-Right  of  Entry. 

ESTATE  pur  outer  vie,  8,  et  »eq. 
nature  of,  9. 

aaaets  under  Statute  of  Frauds,  10.  93.  94.  96. 
di&tribution  of,  10,  93,  94.  95. 
how  affected  by  Statute  of  \Vm.  IV.,  11. 

Inheritance  Act,  11. 

n.E.  Act,  11 
title  by  occupancy  on  death  of  tenant,  13,  95,  96. 

EXECUTION  Act  makes  land  assets,  187,  et  seq. 

against  donee  of  unexecuted  power,  effect  of,  182. 
property  appointed  may  be  seized  under,  when,  179. 
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EXECUTORS,  title  of  at  common  law,  107. 

in^constructive  possession  from  testator's  death, 

appointment  of  is  by  implication  a  jrift  of  all  penwoal 

property  to,  108. 
can  distrain,  assipi  goods,  etc..  before  probate,  107. 

■iUo. 

title  of,  under  D.E.  Act.  86,  108. 

land  vests  by  virtue  of  Act,  108.  109 
may  still  take  by  devise  on  trust,  113,  114. 
land  does  not  shift  on  devise,  115,  116. 
renouncing,  takes  no  title,  109. 
assent  to  devise  not  necessary,  144. 
sale  by,  consent  of  official  giwdian,  113 
may  hold  land  devised  as  security  fordebt  due  by 
devisee,  183.  ^ 

retainer,  right  of,  183. 
property  appointed  to,  forms  part  of  estate.  180 

duty  of,  respecting,  30.  et  seq. 
signing  caution,  every,  should  join,  151. 

EXECUTOR  DE  SON  TORT,  definition  of.  97. 
what  acts  constitute,  98,  99   102 

"'ianTed  t"n8'"'"'  if  administration  afterward, 
"'irr*  "^  '""^  *^^'"''  administration  may  be.  97. 
may  not  be,  92,  et  seq. 

EXECUTORS    AND    ADMINISTRATORS,    powers    of 
iwder  D.E.  Act.  162.  et  seq. 
when  infants  and  lunatics  are  concerned,  163 
mortgaging  and  letting,  170. 
advertising  for  claims,  not  liable,  193 
land  vests  in  under  D.E.  Act.  108.  109. 
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EXECUTORS  AND  ADMINISTRATORS  ^on«„^ 
power  of  under  Trustee  Act.  280,  et  seg. 
M  to  distress  for  rent,  302. 

where  tenant  in  possession,  303. 
is  dead,  304. 

""^'ss^Ter  '"*""  ^°*^'^'  -*  ^*^»  ^-E-  Act. 
distinguished  from  contingent  interests,  59    60 
benefit  of,  descendible  at  common  W,  61 
descent  of  now,  quaere,  62. 
devise,  is  not  an  estate,  60. 
not  within  D.E.  Act,  60. 

FATHER  AND  BROTHERS,  distribution  amongst,  275. 
PEE.     See  Base  Fee— Determinable  Fee. 

FORECLOSURE,  parties  to  action  of.  133 
administrator  as  party  to,  132. 

FRAUDULENT  DEVISES.  Statute  of  184 

FREE^GRANT  LANDS,  ,.atee  has  no  power  to  alienate, 

may  be  devised.  79. 

not  liable  for  debts.  80. 

not  within  D.E.  Act.  80. 

descends  under  Inheritance  Act.  81. 

taxes  a  charge  on,  80. 

GRAI^CHILDREN.  distribution  amongst. 
See  Chadren,  descendants  of. 

GRANDPARENTS,  distribution  amongst   277 
and  brothers,  distribution  amongst,  276. 
uncles,  distribution  amongst,  276. 

HALF   BLOOD  share  equally  with  whnl«  m^^a       . 
D.E.  Act,  244.       ^"""'^   ^^  whole  blood  under 
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HEIB,  superseded  by  next  of  kin  in  succession,  85.  91 
92,  243. 

under  D.E.  Act  means  next  of  kin  when  succeeding 
to  land,  86. 

liability  of  for  debts,  at  common  law,  186. 

under  D.E.  Act,  192,  196. 
purchaser  from,  190,  191,  195. 

need  not  see  to  application  of  money,  197, 
can  only  consent  to  caution  when  his  property  is 
affected,  154. 

non-concurring,  165,  et  seq. 

HEIR-LOOMS,  definition  of,  28. 
See  Chattels.  , 

HOTCHPOT,  amongst  children  only,  268,  272. 
widow  does  not  benefit  by,  268,  272. 
provision  a.s  to,  does  not  affect  settlement,  268. 
legal  intestacy  sufBcient,  265. 
See  Advancement. 

HUSBAND,  abandonment  of  share  by  contract,  203. 
marital  right  of,  238. 
share  of,  under  D.E.  Act,  239. 

is  primary  right,  199,  200, 

where  partial  intestacy,  241. 
may  elect  in  favour  of  curtesy,  when,  199,  200. 

effect  of  election,  201. 
where  he  cannot  elect,  202. 
election  by,  devolution  of  estate  upon,  204. 

distribution  of  estate  after,  205. 
See  Curtesy. 

IMPROVEMENTS,  equities  for.  saved  on  caution,  141 
142. 

INHERITANCE  ACT,  advancement,  under,  263. 
distribution  under  D.E.  Act  compared  with,  257. 
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INFANTS,  where  interested,  official  piiardian  iimst  con- 
sent  to  gale,  146,  et  seq.,  164. 
no  subsequent  caution  agaiast,  155. 

INTESTACY,  vacancy  in.  under  D.E.  Act,  89,  et  seq. 

JOINTURE  OR  SETTLEMENT,  eflfect  of,  on  dower  or 
share,  223,  233,  et  seq. 
legal,  when  a  bar  to  dower,  234. 

LAND  AS  ASSETS,  184. 

at  common  law,  184. 
under  5  Geo.  II..  185. 

Execution  Act,  187. 

D.E.  Act,  190. 
after  personalty  exhausted,  174.. 

unless  in  residues  181. 
appointed  by  will,  assets,  28,  29,  175. 

within  D.E.  Act.  28. 

order  of  administration,  178,  et  seq. 

when  it  forms  part  of  estate,  30,  et  seq. 

failure  of  appointment,  34. 

appointee,    though    creditor,    takes    subject    to 
debts,  177. 

distributed  as  personalty  under  D.E.  Act,  84,  85. 
.     not  specifically  charged  with  payment  of  debts  under 
D.E.  Act,  145.  189,  197. 
incumbered  bears  the  incumbrances,  183. 
vests  as  realty  in  heirs  and  devisees,  after  one  year  or 

three  years,  85,  122,  134. 
vested  in  executors  by  devise,  does  not  shift,  115,  116. 
money  to  be  laid  out  in,  is  within  D.E.  Act,  35. 

does  not  pass  to  administrators  of  personalt.   onlv 
124.  '' 

LEASE,  executors'  and  administrators  have  power  to,  170. 
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"^^sir/T  "'  "^*'''  ""*  ''^^'^  'y  «•«•  Act.  82. 
Sui  ^21:  ^'""^  -''•"'-'trator  from  death  of 

LUNATIC,  subsequent  caution  cannot  be  obtained  against, 

interested,  no  provision  for  validating  sales,  170 
""^^^^^eTZ^'  ^"^^  »'  P*-"*^  representative, 

may  be  exercised  at  any  time,  212, 
under  D.E.  Act,  213,  214. 

"°"'nf  «i,nr  *'^ """  -«-  --  -^ 

after  vesting  is  indefeasible,  134,  137,  et  seq.,  154 
MOTHER  and  brothers  or  nephews,  distribution  amongst, 

NEPHEWS  AND  UNCLES,  distribution  amongst,  277. 
NEXT  OP  KIN,  distribution  amongst,  92,  274   et  sea 
computation  of  degrees,  245.  274. 
are  not  descendants  of  intestate,  274. 
posthumous  relations  share,  274. 
half  blood  share  with  whole  blood,  274. 
father  and  brothers,  distribution  amongst,  275 
brothers  and  grandparents,  distribution  amongst  276 
grandparents,  distribution  amongst,  277. 

and  uncles,  distribution  amongst,  277. 
uncles  and  nephews,  distribution  amongst,  279 
mothier  and  brothers  or  nephews,  distribution  amongst, 

representation  amongst,  278. 

mode  of  sharing,  279. 

take  per  capita  when  in  equal  degree,  278. 

brothers  and  nephews  take  per  stir-pes,  279. 
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OCCUPANCY,  general,  on  death  intestate,  92,  97 

title  by,  on  entry  only,  93. 

none  in  incorporeal  hereditaments,  93,  94. 
OCCUPANT,  general,  responsible  to  no  one,  101 

entitled  to  benefits,  102. 

not  ezecntor  de  son  tort,  102. 

"^Yr  iS^ir*'^- "-« < »"  »>«.  "3, 1^. 

on  mortgages  and  leases,  170. 
none  when  land  devised  to  executors,  148 
certificate  of  equivalent  to  order  for  caution,  158. 

OPTION,  cannot  be  accepted  by  person  not  named,  50  51 
distinct  from  contract,  49.  ' 

may  accompany  an  interest  in  land,  50 
dMs  not  give  holder  a  transferrable'  interest  in  land, 

not  within  D.E.  Act,  48. 

PERSONAL   REPRESENTATIVE,  powers  of  sale   for 
purposes  of  distribution  of.  122 
general  powers  over  land  of,  110,  111,  112 
statutory  title  under  D.E.  Act  86 

"p^rdrm"'""  "■"°- """'  '«"«'•  '>«^ «» 

trustee  for  beneficiaries,  when,  133. 
sale  by,  effect  of,  168. 
not  in  all  respects  a  trustee  for  sale,  122. 
rights  of  creditors  under  Execution  Act    187 
D.E.  Act,  188,  189. 
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POSSIBILITIES.  62. 
kinda  of,  62. 
arising  ont  of  Wilbi  Act.  64. 

D.E.  Act,  65. 
within  Statute  of  William  IV.,  63. 

Wills  Act,  63. 
not  within  Inheritance  Act,  63. 

D.E.  Act.  63. 
coupled  with  an  interest.  62. 
bare,  at  common  law,  62. 

POSSIBILITY  OP  REVERTER,  63. 

POSTHUMOUS  children  and  relatives  share  in   distri- 
bution. 247,  274. 

POWER,  unexecuted,  provisions  of  Execution  Act  as  to, 

distinct  from  absolute  property,  176,  178. 

executed  becomes  part  of  donee's  estate,  176. 

where  exercised  by  instrument  inter  vivos  executor 
takes  nothing  under  D.E.  Act,   176. 
relief  to  creditors,  176. 

by  will,  no  one  to  exercise  it,  296. 

of  sale  by  executors  may  be  exercised  by  those  tak- 
ing probate,  289. 

when  may  be  exercised,  299. 

in  pursuance  of  contract,  conditions  for,  300. 

See  Appointment — Proi,  ,ty. 

PROPERTY  appointed  by  will  forms  part  of  estate,  30. 

assets  for  payment  of  debts,  31. 

vests  in  executor  for  payment  of  debts  and  dis- 
tribution, 34. 

distinct  from  power  of  appointment,  29. 

under  power  passes  to  donee's  executor,  29. 

See  Appointment — Power. 
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PURCHASER,  for  value  "in  the  meantime."  138.  189. 
140. 

has  nn  equitable  estate  upon  execution  of  contract. 
quaere,  36,  et  »eq. 

interest  of,  35. 

not  within  D.E.  Act.  35,  47. 
from  beneficiary,  interest  of  not  affected   by  subse- 
quent caution.  154. 

title  of,  145. 
heir,  need  not  see  to  application  of  purchase  money, 

need  not  see  to  payment  of  debts,  145. 
executor,  need  not  see  to  application  of  purchase 

money,  145. 
personal  representative,  title  of,  163,  168,  169. 

entitled  to  demand  concurrence  of  heirs  and  de- 
visees,  166. 

title  of  where  debts  are  paid  out  of  purchase  money. 
169. 

before  execution,  title  of.  189. 

under  execution,  with  notice  of  debts,  189. 

PRETENCED  titles  could  not  be  conveyed.  27. 

REAL  and  personal  property,  distinction  not  abolished 
by  D.E.  Act.  84. 

REPRESENTATION  amongst  next  of  kin,  278. 

REPRESENTATIVES,   lejjal,  mean  descendants,  250. 

RESIDUARY  devise  and  bequest,  administration  of,  181. 

RESIDUE  undisposed  of  by  will  goes  to  persons  entitled 
under  Statute  of  Distribution,  267. 

RETAINER,  right  of,  against  land,  lost  when  land  vests 
in  devisee,  183. 

RIGHT   OP   ACTION  distinct  from  right  of  entry  at 
common  law,  25. 

to  set  aside  tax  deed  not  within  D.E.  Act,  27. 
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RIGHT  OP  ENTRY  on  di»ei«n.  24. 

effect  of  R.P.  Limitation  Act  on,  69 
within  D.E.  Act,  24. 
in^parable  from  right  of  property   27 
RIGHT  OF  ENTRY  for  condition  bn,ken.  m 
where  no  reversion,  73. 
not  an  estate,  74. 
descent  of,  74. 
not  within  D.E.  Act,  75. 

where  there  ia  a  reversion,  76. 

must  be  exercised  by  person  Entitled  to  reversion, 

not  assignable,  77. 

assignable  for  future  breaches,  78,  79 
OAxr,     *****^"  ?«««•  «»nder  D.E.  Act,  quaere,  79. 
BALE  by  personal  representative,  effect  of,  168. 
where  beneficiary  receives  share,  168,  169 

Qi,T  Jtv^  ^''^^  P*'**  °"*  °'  purchase  money,  169. 
SEISIN,  wrongful.    See  Wrongful  Seiiin. 

SEPARATE  ESTATE  does  not  vest  in  pe«onal  repre- 
sentative  under  M.W.P.  Act,  211.  ^ 

husband's  rights  respecting,  239. 
wb<3re  no  children,  239. 
devolution  under  M.W.P.  Act,  208. 
See  Curtesy— Husband. 

SETTLEMENT.    See  Jointure. 

SUBSEQUENT  CAUTION,  152. 
conditions  for,  152. 
effect  of,  136. 

consent,  by  whom  given,  153. 
order  for,  135,  136,  155. 
evidence  for,  158. 
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SUBSEQUENT  CAVTIOH-Cantintu^ 
order  tor— continual. 
how  aigned,  167. 
where  wrongly  made,  158. 
no  appeal  from.  158. 
none  againnt  infantn.  155 
aMifrnn.  1.38,  154. 
no  further  caution  after.  152. 
SUCCESSION,  chansreH  in.  by  D.E.  Act,  84,  24.3. 

unde^r  D.E.  A  *  and  Inheritant^.  Act  compared.  243, 

TENANT  in  tail  cannot  connent  to  caution.  155. 
TESTACY,  administration  upon.  174   175   lo^ 

TRESPASSER  has  gcinin  but  no  title.  69   70 
seiHin  of,  not  within  D.E.  Act    66 

DNCLraANDQRANDPATHEBS.  dMbutta,  .m.,««. 

nephews,  277. 

^NDOR  AND  PURCHASER,  relationship  between,  36. 
WIDOW,  election  afirainst  dower.  216. 

electing  gives  up  all  claims  to  dower,  220. 
need  not  elect  when  no  issue,  217,  225. 

nnless  surplus  over  $1,000,  218,  225. 
share  of  when  no  issue,  231,  232. 
not  benefited  by  hotchpot.  268. 
testamentary  provision  in  lieu  of  dower  or  share,  236. 
See  Dower—Election. 
WIPE,  distribution  of  land  not  separate  estate,  203 
when  husband  electa  to  take  curtesy,  205 
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WRONOPTTL  8EI8TN.  1.  inherit.^.  66. 

•onferml  fee  rfmpie  .»  common  I,w.  qu^r,,  66,  67, 

deaemdible  at  common  Uw.  66  69 

derittble,  69. 

Mdffnable,  69. 

not  within  D.B.  Act,  66,  70. 

i«  not  an  Mtate,  71. 

dcMcnt  of,  72. 
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